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of a lease or any subsequent lease of 
the article. 

[T.D. ATF–308, 56 FR 303, Jan. 3, 1991, as 
amended by T.D. ATF–312, 56 FR 31084, July 
9, 1991; T.D. 372, 61 FR 20724, May 8, 1996]

§ 53.104 Limitation on amount of tax 
applicable to certain leases. 

(a) Conditions for eligibility. Section 
4217(b) of the Code provides for a limi-
tation on the amount of tax that shall 
apply to the lease, any renewal, or fur-
ther lease, of an article which, if sold, 
would be subject to tax on the basis of 
sale price. Such limitation on the 
amount of the tax applies with respect 
to the lease of an article only if, at the 
time of making the lease, the lessor is 
engaged in the business of selling in 
arm’s length transactions the same 
type and model of article. In case of a 
lease to which section 4217(b) of the 
Code does not apply, tax shall be com-
puted and paid as provided in section 
4216(c) of the Code and paragraph (a) of 
§ 53.98. 

(b) Lessor engaged in business of sell-
ing. The lessor will be regarded as 
being engaged in the business of selling 
in arm’s length transactions the same 
type and model of an article as the one 
being leased if it periodically and 
recurringly makes bona fide offers for 
sale of such articles in the regular 
course of operation of its business, 
which offers if accepted would con-
stitute sales at arm’s length. Whether 
the offers are bona fide shall be deter-
mined on the basis of the facts in each 
case, such as sales actually made, the 
nature of the advertising, sales lit-
erature, and other means used to effec-
tuate sales. It is not necessary that the 
offers for sale be made to the same 
class of purchasers as those to whom 
the article is being leased. 

(c) Same type and model of article. To 
qualify as the ‘‘same type and model of 
article’’, the article offered for sale 
must be an unused article essentially 
the same in size, design, and function 
as the article being leased. Slight dif-
ferences in appearance or accessories 
will not render articles dissimilar 
which are identical in all other re-
spects. 

(d) Basis for tax—(1) Tax payable until 
total tax in paid. In case of a lease of an 
article to which section 4217(b) of the 

Code applies, tax shall be paid on each 
lease payment in an amount computed 
by applying to such lease payment a 
percentage equal to the rate of tax in 
effect on the date of the lease payment. 
Such tax payments shall continue to be 
made under such lease, or any subse-
quent lease of the article, until the cu-
mulative total of the tax payments 
equals the total tax. Lease payments 
made thereafter with respect to that 
article shall not be subject to tax. For 
definition of the term ‘‘total tax,’’ see 
paragraph (e) of this section. 

(2) Changes in tax rates. If the rate of 
tax is increased or decreased during a 
lease period, the new rate shall apply 
to the lease payments made on and 
after the date of the change, but the 
amount of the total tax shall remain 
the same. 

(e) Total tax. For purposes of this sec-
tion, the term ‘‘total tax’’ means the 
amount of tax, computed at the rate in 
effect on the date of the first lease of 
the article to which section 4217(b) of 
the Code applies, which would be due 
on the constructive sale price of the ar-
ticle as determined under section 
4216(b) of the Code and § 53.95, as if the 
article had been sold by a manufac-
turer at retail on such date. 

(f) Sale of article before total tax be-
comes payable. If the lessor sells the ar-
ticle before the total tax has become 
payable, the tax payable on the sale 
shall be the lesser of the following 
amounts: 

(1) The difference between: 
(i) The total tax, and 
(ii) The aggregate tax applicable to 

lease payments already received; or 
(2) A tax computed, at the rate in ef-

fect on the date of the sale, on the 
price for which the article is sold. For 
purposes of (f)(2) of this section, the 
provisions of section 4216(b) of the Code 
for determining a constructive sale 
price shall not apply if the sale is at 
arm’s length. If the sale is not at arm’s 
length, the tax referred to in (f)(2) of 
this section shall be computed on a 
constructive sale price as provided in 
§ 53.95. 

(g) Sale of article after total tax has be-
come payable. If the lessor sells an arti-
cle after the total tax has become pay-
able, the tax imposed under chapter 32 
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of the Code shall not apply to such 
sale.

USE BY MANUFACTURER OR IMPORTER 
CONSIDERED SALE

§ 53.111 Tax on use by manufacturer, 
producer, or importer. 

(a) In general. Section 4218 of the 
Code imposes tax in respect of certain 
uses of articles by the actual manufac-
turer, producer, or importer thereof. 
This section also applies in respect of 
the use of articles by any other person 
who, pursuant to a provision of chapter 
32 of the Code, is considered to be, or is 
treated as, the manufacturer or pro-
ducer of the articles. See, for example, 
section 4223 of the Code relating to ar-
ticles purchased tax free for use in fur-
ther manufacture. 

(b) Taxable articles in general—(1) Ap-
plication of tax. If the manufacturer, 
producer, or importer of an article tax-
able under chapter 32 of the Code uses 
the article for any purpose other than 
that indicated in paragraph (b) (3) of 
this section, he shall be liable for tax 
with respect to the use of such article 
in the same manner as if the article 
were sold by him. 

(2) Taxable use in manufacturer of non-
taxable articles—(i) In general. In the 
case of an article to which paragraph 
(b)(1) of this section applies, tax at-
taches when the manufacturer, pro-
ducer, or importer of the articles uses 
it as material in the manufacture or 
production of, or as a component part 
of, another article which is not taxable 
under chapter 32 of the Code, regardless 
of the disposition made of such other 
article. (See paragraph (c) of § 53.115 for 
computation of tax on such use.) 

(ii) Types of use in manufacture of non-
taxable articles. Taxable use may con-
sist of the incorporation of a taxable 
article into a nontaxable article. Tax-
able use may also result from the com-
bining of a taxable article (or the com-
ponents thereof) with a nontaxable ar-
ticle (or the components of a non-
taxable article) resulting in a combina-
tion end article which itself is not tax-
able. Although the taxable article may 
not be a completely separable unit, 
within the contemplation of the law a 
taxable article has been produced and 

incorporated in the combination end 
article. 

(3) Nontaxable use in manufacturer of 
taxable articles. The tax on the use of an 
article to which paragraph (b)(1) of this 
section has application shall not apply 
if the article is used by the manufac-
turer, producer, or importer thereof as 
material in the manufacturer or pro-
duction of, or as a component part of, 
another article taxable under chapter 
32 of the Code to be manfactured or 
produced by him. It is immaterial what 
disposition is made of such other arti-
cle. 

(c) Use after lease. If the manufac-
turer, producer, or importer of a tax-
able article leases such article and 
thereafter uses the article, he incurs li-
ability for tax on such use as provided 
in these regulations to the same extent 
as if the article were sold after being 
leased. See section 4217 of the Code and 
the regulations thereunder in this sub-
part for application and computation 
of tax in case of leased articles. 

(d) Time of application of tax. In the 
case of a taxable use of an article by 
the manufacturer, producer, or im-
porter thereof, the tax attaches at the 
time such use begins. If tax applies by 
reason of the sale of an article by the 
manufacturer, producer, or importer 
thereof on or in connection with his 
sale of another article, the tax at-
taches at the time of the sale of such 
other article. 

(e) Exemptions because of other statu-
tory provisions. Tax does not apply on 
the use of an article by the manufac-
turer, producer, or importer thereof if 
under the applicable provisions of the 
Code the sale of the article for a simi-
lar use would not be subject to tax. 
Also, tax need not be paid with respect 
to the use of an article by the manufac-
turer, producer, or importer thereof if 
such use would qualify, under the pro-
visions of section 6416(b) of the Code, 
for credit or refund of the tax paid. 

[T.D. ATF–308, 56 FR 303, Jan. 3, 1991]

EDITORIAL NOTE: At 56 FR 31084, July 9, 
1991, § 53.111 was amended by removing the 
word ‘‘manufacturer’’ and adding the word 
‘‘manufacture’’ in the heading of paragraph 
(a)(2), and removing the word ‘‘manufac-
turer’’ and adding the word ‘‘manufacture’’ 

VerDate Apr<18>2002 11:33 May 15, 2002 Jkt 197099 PO 00000 Frm 00889 Fmt 8010 Sfmt 8010 Y:\SGML\197099T.XXX pfrm15 PsN: 197099T


