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(2) The summons is served to deter-
mine whether or not records of the
business transactions or affairs of an
identified person have been made or
kept, or

(3) The summons does not identify
the person with respect to whose liabil-
ity the summons is issued (a ‘‘John
Doe” summons issued under the provi-
sions of 26 U.S.C. 7609(f)), or

(4) The appropriate ATF officer peti-
tions, and the court determines, on the
basis of the facts and circumstances al-
leged, that there is reasonable cause to
believe the giving of notice may lead to
attempts to conceal, destroy, or alter
records relevant to the examination, to
prevent the communication of informa-
tion from other persons through in-
timidation, bribery, or collusion, or to
flee to avoid prosecution, testifying or
production of records.

(b) Within 3 days of the day on which
the summons was served, the notice re-
quired by paragraph (a) of this section
shall be served upon the person enti-
tled to notice, or mailed by certified or
registered mail to the last known ad-
dress of such person, or, in the absence
of a last known address, left with the
person summoned. No examination of
any records required to be produced
under a summons as to which notice is
required under paragraph (a) of this
section may be made:

(1) Before the close of the 23rd day
after the day notice with respect to the
summons is given in the manner pro-
vided in this paragraph, or

(2) Where a proceeding under para-
graph (c) of this section was begun
within the 20-day period referred to in
that paragraph and the requirements of
paragraph (c) of this section have been
met, expect in accordance with an
order of the court having jurisdiction
of such proceeding or with the consent
of the person beginning the proceeding
to quash.

(c) If the person about whom infor-
mation is being gathered has been
given notice, that person has the right
to institute, until and including the
20th day following the day such notice
was served on or mailed, by certified or
registered mail, to such notified per-
son, a proceeding to quash the sum-
mons. During the time the validity of
the summons is being litigated, the
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statutes of limitation are suspended
under 26 U.S.C. 7609(e). Title 26 U.S.C.
7609 does not restrict the authority
under 26 U.S.C. 7602 (or under any other
provision of law) to examine records
and witnesses without serving a sum-
mons and without giving notice of an
examination.

(26 U.S.C. 7609)
[T.D. ATF-301, 55 FR 47608, Nov. 14, 1990]

§70.26 Third-party recordkeepers.

(a) Definitions—(1) Accountant. A per-
son is an ‘‘accountant’ under 26 U.S.C.
7609(a)(3)(F) for purposes of deter-
mining whether that person is a third-
party recordkeeper if the person is reg-
istered, licensed, or certified under
State law as an accountant.

(2) Attorney. A person is an ‘‘attor-
ney’’ under 26 U.S.C. 7609(a)(3)(E) for
purposes of determining whether that
person is a third-party recordkeeper if
the person is admitted to the bar of a
State or the District of Columbia.

(3) Credit cards—(i) Person extending
credit through credit cards. The term
“person extending credit through cred-
it cards or similar devices” under 26
U.S.C. 7609(a)(3)(C) generally includes
any person who issues a credit card. It
does not include a seller of goods or
services that honors credit cards issued
by other parties but does not extend
credit on the basis of credit cards or
similar devices issued by itself.

(ii) [Reserved]

(iii) Similar devices to credit cards. An
object is a ‘‘similar device’ to a credit
card under 26 U.S.C. 7609(a)(3)(C) only if
it is physical in nature, such as a cou-
pon book, a charge plate, or a letter of
credit. Thus, a person who extends
credit by requiring credit customers to
sign sales slips without requiring use of
physical objects issued by that person
is not a third-party recordkeeper under
26 U.S.C. 7609(a)(3)(C).

(b) When third-party recordkeeper sta-
tus arises. A person is a ‘‘third-party
recordkeeper’” with respect to a given
set of records only if the person made
or kept the records in the person’s ca-
pacity as a third-party recordkeeper.
Thus, for instance, an accountant is
not a third-party recordkeeper (by rea-
son of being an accountant) with re-
spect to the accountant’s records of a
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sale of property by the accountant to
another person. Similarly, a credit
card issuer is not a third-party record-
keeper (by reason of being a person ex-
tending credit through the use of credit
cards or similar devices) with respect
to:

(1) Records relating to noncredit card
transactions, such as a cash sale by the
issuer to a holder of the issuer’s credit
card; or

(2) Records relating to transactions
involving the use of another issuer’s
credit card.

(c) Duty of third-party recordkeeper—
(1) In General. Upon receipt of a sum-
mons, the third-party recordkeeper
(‘“‘recordkeeper’’) must begin to assem-
ble the summoned records. The record-
keeper must be prepared to produce the
summoned records on the date which
the summons states the records are to
be examined regardless of the institu-
tion or anticipated institution of a pro-
ceeding to quash or the recordkeeper’s
intervention (as allowed under 26
U.S.C. 7609(a)(3)(C)) into a proceeding
to quash.

(2) Disclosing recordkeepers not liable—
(i) In general. A recordkeeper, or an
agent or employee thereof, who makes
a disclosure of records as required by
this section, in good faith reliance on
the ‘‘Certificate of the Secretary” (as
defined in paragraph (c)(2)(ii) of this
section) or an order of a court requir-
ing production of records, will not be
liable for such disclosure to any cus-
tomer, or to any party with respect to
whose tax liability the summons was
issued, or to any other person.

(ii) Certificate of the Secretary. The Di-
rector may issue to the recordkeeper a
“Certificate of the Secretary’ stating
both:

(A) That the 20-day period, within
which a notified person may institute a
proceeding to quash the summons has
expired; and

(B) That no proceeding has been
properly instituted within that period.

The appropriate ATF officer may also
issue a ‘‘Certificate of the Secretary”
to the recordkeeper if the taxpayer,
with respect to whose tax liability the
summons was issued, expressly con-
sents to the examination of the records
summoned.
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(3) Reimbursement of costs. Record-
keepers may be entitled to reimburse-
ment of their costs of assembling and
preparing to produce summoned
records, to the extent allowed by 26
U.S.C. 7610, even if the summons ulti-
mately is not enforced.

(26 U.S.C. 7609)
[T.D. ATF-301, 55 FR 47608, Nov. 14, 1990]

§70.27 Right to intervene; right to in-
stitute a proceeding to quash.

(a) Notified person. Under 26 U.S.C.
7609(a), the Bureau must give a notice
of summons to any person, other than
the person summoned, who is identified
in the description of the books and
records contained in the summons in
order that such person may contest the
right of the Bureau to examine the
summoned records by instituting a pro-
ceeding to quash the summons. Thus, if
the Bureau issues a summons to a bank
requesting checking account records of
more than one person all of whom are
identified in the description of the
records contained in the summons,
then all such persons are notified per-
sons entitled to notice under 26 U.S.C.
7609(a). Therefore, if the Bureau re-
quests the records of a joint bank ac-
count of A and B, both of whom are
named in the summons, then both A
and B are notified persons entitled to
notice under 26 U.S.C. 7609(a).

(b) Right to institute a proceeding to
quash—(1) In general. Title 26 U.S.C.
7609(b) grants a notified person the
right to institute a proceeding to quash
the summons in the United States dis-
trict court for the district within
which the person summoned resides or
is found. Jurisdiction of the court is
based on 26 U.S.C. 7609(b). The act of
filing a petition in district court does
not in and of itself institute a pro-
ceeding to quash under 26 U.S.C.
7609(b)(2). Rather, the filing of the peti-
tion must be coupled with notice as re-
quired by 26 U.S.C. 7609(b)(2)(B).

(2) Elements of institution of a pro-
ceeding to quash. In order to institute a
proceeding to quash a summons, the
notified person (or the notified person’s
agent, nominee, or other person acting
under the direction or control of the
notified person) must, not later than
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