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portion of an underpayment is attrib-
utable to fraud, the entire under-
payment shall be treated as attrib-
utable to fraud, except with respect to 
any portion of the underpayment 
which the taxpayer establishes is not 
attributable to fraud. 

(3) The provisions of this paragraph 
(c) apply to returns the due date for 
which (determined without regard to 
extensions) is after December 31, 1986. 

(d) Definition of underpayment. For 
purposes of this section, the term un-
derpayment means the amount by 
which such tax imposed by the Internal 
Revenue Code exceeds the excess of— 

(1) The sum of, 
(i) The amount shown as the tax by 

the taxpayer upon the taxpayers return 
(determined without regard to any 
credit for an overpayment for any prior 
period, and without regard to any ad-
justment under authority of sections 
6205(a) and 6413(a) of the Internal Rev-
enue Code), if a return was made by the 
taxpayer within the time prescribed for 
filing such return (determined with re-
gard to any extension of time for such 
filing) and an amount was shown as the 
tax by the taxpayer thereon, plus; 

(ii) Any amount, not shown on the re-
turn, paid in respect of such tax, over— 

(2) The amount of rebates made. For 
purposes of paragraph (d) of this sec-
tion, the term rebate means so much of 
an abatement, credit, refund, or other 
repayment, as was made on the ground 
that the tax imposed was less than the 
excess of the amount specified in para-
graph (d)(1) of this section over the re-
bates previously made. 

(e) No delinquency penalty if fraud as-
sessed. If any penalty is assessed under 
paragraph (b) or (c) of this section (re-
lating to fraud) for an underpayment of 
tax which is required to be shown on a 
return, no penalty under section 6651 of 
the Internal Revenue Code (relating to 
failure to file such return or pay tax) 
shall be assessed with respect to the 
portion of the underpayment which is 
attributable to fraud. 

(f) Failure to pay stamp tax. Any per-
son who willfully fails to pay any tax 
which is payable by stamp or willfully 
attempts in any manner to evade or de-
feat any such tax or payment thereof, 
shall, in addition to other penalties 
provided by law, be liable to a penalty 

of 50 percent of the total amount of the 
underpayment of the tax. 

(g) Additional penalty. For additional 
penalty for failure to pay certain liq-
uor and tobacco taxes, see 27 CFR 
70.102. 

(26 U.S.C. 6653) 

[T.D. ATF–6, 38 FR 32445, Nov. 26, 1973, as 
amended by T.D. ATF–353, 59 FR 2522, Jan. 
18, 1994]

§ 70.98 Penalty for underpayment of 
deposits. 

(a) General rule. If any person is re-
quired by the provisions of 26 U.S.C. 
enforced and administered by the Bu-
reau or regulations prescribed there-
under to deposit any tax in a govern-
ment depository that is authorized 
under 26 U.S.C. 6302(c) to receive the 
deposit, and fails to deposit the tax 
within the time prescribed therefor, a 
penalty shall be imposed on such per-
son unless the failure is shown to be 
due to reasonable cause and not due to 
willful neglect. The penalty shall be: 

(1) For penalties assessed before Oc-
tober 22, 1986, 5 percent of the amount 
of the underpayment without regard to 
the period during which the under-
payment continues. 

(2) For penalties assessed after Octo-
ber 21, 1986, on deposits of taxes re-
quired to be made before January 1, 
1990, 10 percent of the amount of the 
underpayment without regard to the 
period during which the underpayment 
continues. 

(3) For deposits of taxes required to 
be made after December 31, 1989. 

(i) 2 percent of the amount of the un-
derpayment if the failure is for not 
more than 5 days, 

(ii) 5 percent of the amount of the un-
derpayment if the failure is for more 
than 5 days but not more than 15 days, 

(iii) 10 percent of the amount of the 
underpayment if the failure is for more 
than 15 days, 

(iv) 15 percent of the amount of the 
underpayment if the tax is not depos-
ited before the earlier of: 

(A) The day 10 days after the date of 
the first delinquency notice to the tax-
payer under section 6303, or 

(B) The day on which notice and de-
mand for immediate payment is given 
under 26 U.S.C. 6862 or the last sen-
tence of 26 U.S.C. 6331(a). 
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For purposes of this section, the term 
‘‘underpayment’’ means the amount of 
tax required to be deposited less the 
amount, if any, that was deposited on 
or before the date prescribed therefor. 
Section 7502(e) of the Internal Revenue 
Code applies in determining the date a 
deposit is made. 

(b) Assertion of reasonable cause. To 
show that the underpayment was due 
to reasonable cause and not due to 
willful neglect, a taxpayer must make 
an affirmative showing of all facts al-
leged as a reasonable cause in a written 
statement containing a declaration 
that it is made under the penalties of 
perjury. The statement must be filed 
with the appropriate ATF officer. If the 
appropriate ATF officer determines 
that the underpayment was due to rea-
sonable cause and not due to willful ne-
glect, the penalty will not be imposed. 

(26 U.S.C. 6656) 

[T.D. ATF–251, 52 FR 19314, May 22, 1987, as 
amended by T.D. ATF–301, 55 FR 47615, Nov. 
14, 1990; T.D. ATF–353, 59 FR 2523, Jan. 18, 
1994]

§ 70.100 Penalty for fraudulently 
claiming drawback. 

Whenever any person fraudulently 
claims or seeks to obtain an allowance 
of drawback on goods, wares, or mer-
chandise on which no internal revenue 
tax shall have been paid, or fraudu-
lently claims any greater allowance of 
drawback than the tax actually paid, 
that person shall forfeit triple the 
amount wrongfully or fraudulently 
claimed or sought to be obtained, or 
the sum of $500, at the election of the 
appropriate ATF officer. 

(26 U.S.C. 7304) 

[T.D. ATF–301, 55 FR 47615, Nov. 14, 1990]

§ 70.101 Bad checks. 
If any check or money order in pay-

ment of any amount receivable under 
Title 26 of the United States Code is 
not duly paid, in addition to any other 
penalties provided by law, there shall 
be paid as a penalty by the person who 
tendered such check, upon notice and 
demand, in the same manner as tax, an 
amount equal to 1 percent of the 
amount of such check, except that if 
the amount of such check is less than 
$500, the penalty under this section 

shall be $5 or the amount of such 
check, whichever is the lesser. This 
section shall not apply if the person es-
tablishes to the satisfaction of the ap-
propriate ATF officer that such check 
was tendered in good faith and that 
such person had reasonable cause to be-
lieve that such check would be duly 
paid. 

(26 U.S.C. 6657) 

[T.D. ATF–251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF–301, 55 
FR 47606, 47615, Nov. 14, 1990]

§ 70.102 Coordination with title 11. 
(a) Certain failures to pay tax. No addi-

tion to the tax shall be made under sec-
tion 6651 of the Internal Revenue Code 
for failure to make timely payment of 
tax with respect to a period during 
which a case is pending under Title 11 
of the United States Code— 

(1) If such tax was incurred by the es-
tate and the failure occurred pursuant 
to an order of the court finding prob-
able insufficiency of funds of the estate 
to pay administrative expenses, or 

(2) If such tax was incurred by the 
debtor before the earlier of the order 
for relief or (in the involuntary case) 
the appointment of a trustee and 

(i) The petition was filed before the 
due date prescribed by law (including 
extensions) for filing a return of such 
tax, or 

(ii) The date for making the addition 
to the tax occurs on or after the day on 
which the petition was filed. 

(b) Exception for collected taxes. Para-
graph (a) of this section shall not apply 
to any liability for an addition to the 
tax which arises from the failure to 
pay or deposit a tax withheld or col-
lected from others and required to be 
paid to the United States. 

(26 U.S.C. 6658) 

[T.D. ATF–251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF–301, 55 FR 47606, 
Nov. 14, 1990]

§ 70.103 Failure to pay tax. 
Whoever fails to pay any tax imposed 

by Part I of Subchapter A of Chapter 51 
of the Internal Revenue Code (liquor 
taxes) or by Chapter 52 (tobacco taxes) 
at the time prescribed shall, in addi-
tion to any other penalty provided in 
the Internal Revenue Code, be liable to 
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