§330.209

(2) Is physically qualified, with rea-
sonable accommodation where appro-
priate, to perform the duties of the po-
sition; and

(3) Meets any special qualifying con-
dition that OPM has approved for the
position.

(4) Meets any other applicable re-
quirement for appointment to the com-
petitive service.

(b) An agency may make an excep-
tion to the qualification standard and
adopt an alternative standard under
the following conditions (this provision
does not authorize waiver of the selec-
tion order required by §330.207):

(1) The exception is applied consist-
ently and equitably in filling a posi-
tion;

(2) The individual meets any min-
imum educational requirement for the
position; and

(3) The agency determines that the
individual has the capacity, adapt-
ability, and special skills needed to
satisfactorily perform the duties and
responsibilities of the position.

(c) The sex of an individual may not
be considered in determining qualifica-
tions for a position, except positions
for which OPM has determined certifi-
cation of eligibles by sex is justified.

[63 FR 45067, Nov. 8, 1988, as amended at 60
FR 3061, Jan. 13, 1995]

§330.209 Appeals.

An individual who believes that his
or her reemployment priority rights
under this subpart have been violated
because of the employment of another
person who otherwise could not have
been appointed properly may appeal to
the Merit Systems Protection Board
under the provisions of the Board’s reg-
ulations.

Subpart C [Reserved]

Subpart D—Positions Restricted to
Preference Eligibles

SOURCE: 656 FR 52642, Aug. 30, 2000, unless
otherwise noted.

§330.401 Competitive examination.

In each entrance examination for the
positions of custodian, elevator oper-
ator, guard, and messenger (referred to
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in this subpart as restricted positions),
OPM shall restrict competition to pref-
erence eligibles as long as preference
eligibles are available.

§330.402 Direct recruitment.

In direct recruitment by an agency
under delegated authority, the agency
shall fill each restricted position by
the appointment of a preference eligi-
ble as long as preference eligibles are
available.

§330.403 Noncompetitive actions.

An agency may fill a restricted posi-
tion by the appointment by non-
competitive action of a nonpreference
eligible only when authorized by OPM.

§330.404 Displacement of preference
eligibles occupying restricted posi-
tions in contracting out situations.

An individual agency and OPM both
have additional responsibilities when
the agency decides, in accordance with
the Office of Management and Budget
(OMB) Circular A-76, to contract out
the work of a preference eligible who
holds a restricted position. These addi-
tional responsibilities are applicable if
a preference eligible holds a competi-
tive service position that is:

(a) A restricted position as des-
ignated in 5 U.S.C. 3310 and §330.401;
and

(b) In retention tenure group tenure I
or II, as defined in §351.501(b) (1) and (2)
of this chapter.

§330.405 Agency placement assistance.

An agency that separates a pref-
erence eligible from a restricted posi-
tion by reduction in force under part
351 of this chapter because of a con-
tracting out situation covered in
§330.404 must, consistent with §330.602,
advise the employee of the opportunity
to participate in available career tran-
sition programs. The agency is also re-
sponsible for:

(a) Applying OMB’s policy directives
on the preference eligibles’ right of
first refusal for positions that are con-
tracted out to the private sector; and

(b) Cooperating with State units as
designated or created under title I of
the Workforce Investment Act of 1998,
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to retrain displaced preference eligibles
for other continuing positions.

[66 FR 52642, Aug. 30, 2000, as amended at 65
FR 64133, Oct. 26, 2000]

§330.406 OPM placement assistance.

OPM’s responsibilities include:

(a) Assisting agencies in operating
positive placement programs, such as
the Career Transition Assistance Plan,
which is authorized by subpart F of
this part;

(b) Providing interagency selection
priority through the Interagency Ca-
reer Transition Assistance Plan, which
is authorized by subpart G of this part;
and

(c) Encouraging cooperation between
local Federal activities to assist these
displaced preference eligibles in apply-
ing for other Federal positions, includ-
ing positions with the TU.S. Postal
Service.

§330.407 Eligibility for the Inter-
agency Career Transition Assist-
ance Plan.

(a) A preference eligible who is sepa-
rated from a restricted position by re-
duction in force under part 351 of this
chapter because of a contracting out
situation covered in §330.404 has inter-
agency selection priority under the
Interagency Career Transition Assist-
ance Plan, which is authorized by sub-
part G of this part. Section 330.704 cov-
ers the general eligibility requirements
for the Interagency Career Transition
Assistance Plan.

(b) A preference eligible covered by
this subpart is eligible for the Inter-
agency Career Transition Assistance
Plan for 2 years following separation
by reduction in force from a restricted
position.

Subpart E—Restrictions To Protect
Competitive Principles

§330.501 General restriction on move-
ment after competitive appoint-
ment.

An agency may promote an employee
or reassign him to a different line of
work, or to a different geographical
area, and it may transfer a present em-
ployee or reinstate a former employee
of the same or another agency to a
higher grade or different line of work,

§330.505

or to a different geographical area,
only after 3 months have elapsed since
the employee’s latest nontemporary
competitive appointment. OPM may
waive the restriction against move-
ment to a different geographical area
when it is satisfied that the waiver is
consistent with the principles of open
competition.

[37 FR 11965, June 16, 1972]
§330.502 [Reserved]

§330.503 Assessment of compliance
with competitive principles.

As one factor in assessing an agen-
cy’s compliance with competitive prin-
ciples, OPM will consider the relation-
ship between appointments from com-
petitive examinations and subsequent
position changes. When OPM finds that
an agency has not complied with com-
petitive principles, either in an indi-
vidual case or on a program basis, OPM
will require the agency to take appro-
priate corrective action.

[37 FR 11965, June 16, 1972]

§330.504 Special restrictions after ap-
pointment under Part-time Direct
Hire Program.

(a) A person hired under the Part-
time Direct Hire Program may not be
changed to full time through:

(1) Position change;

(2) Work schedule change;

(3) Transfer; or

(4) Reinstatement based on appoint-
ment under the Part-time Direct Hire
Program until he or she has completed
at least 1 calendar year of service in a
part-time position under the program.

(b) In the event of a break in service,
the service requirement in paragraph
(a) of this section is computed on the
basis of the employee’s total time in a
pay status, 365 days equaling 1 calendar
year.

(c) Agencies may waive this restric-
tion only in the event of extreme per-
sonal hardship to the employee.

[45 FR 65493, Oct. 3, 1980]
§330.505 Nonapplicability to persons
within reach on registers.

The restrictions in this subpart do
not apply to a person who is within
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