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restoration right provided by law, Ex-
ecutive order, or regulation;

(ii) The employee is receiving injury
compensation under subchapter I of
chapter 81 of title 5, United States
Code;

(iii) The employee is performing serv-
ice that is creditable under section
8332(b) (5) or (7) of title 5, United States
Code;

(iv) The employee is temporarily em-
ployed by another agency in a position
covered by this subpart; or

(v) The employee is assigned to a
State or local government or institu-
tion of higher education under sections
3371–3376 of title 5, United States Code.

(2) The period from the date of an
employee’s separation from Federal
service with a restoration or reemploy-
ment right granted by law, Executive
order, or regulation to the date of res-
toration or reemployment with the
Federal Government through the exer-
cise of that right is creditable service
in the computation of waiting periods
for successive within-grade increases.

(3) The period during which a sepa-
rated employee is in receipt of injury
compensation under subchapter I of
chapter 81 of title 5, United States
Code, as a result of an injury incurred
by the employee in the performance of
duty is creditable service in the com-
putation of waiting periods for succes-
sive within-grade increases when the
employee is reemployed with the Fed-
eral Government.

[46 FR 2319, Jan. 9, 1981, as amended at 46 FR
41019, Aug. 14, 1981; 46 FR 43371, Aug. 28, 1981;
46 FR 45747, Sept. 15, 1981; 57 FR 3712, Jan. 31,
1992; 57 FR 12404, Apr. 10, 1992; 59 FR 40794,
Aug. 10, 1994; 59 FR 66332, Dec. 28, 1994]

§ 531.407 Equivalent increase deter-
minations.

(a) Multiple increases. When an em-
ployee receives more than one increase
in his or her rate of basic pay during a
waiting period, no one of which is an
equivalent increase, the first and sub-
sequent increases during the waiting
period shall be added together until
they amount to an equivalent increase,
at which time the employee shall be
deemed to have received an equivalent
increase.

(b) Position change. When an em-
ployee changes positions without re-

ceiving an equivalent increase, or when
an individual not covered by this sub-
part moves to a position in which he or
she is covered by this subpart without
receiving an equivalent increase, he or
she shall be deemed to have received
his or her last equivalent increase—

(1) At the time of the last equivalent
increase in the prior position; or

(2) At the time he or she was deemed
to have received an equivalent increase
in the prior position under paragraph
(a) of this section, if that is later.

(c) Increases in pay not considered
equivalent increases. An increase in an
employee’s rate of basic pay shall not
be considered an equivalent increase
when it results from the following:

(1) A statutory pay adjustment, in-
cluding a general pay increase made
under section 5403 of title 5, United
States Code, but not including a merit
increase made under section 5404 of
that title;

(2) The periodic adjustment of a wage
schedule or the application of a new
pay or evaluation plan under the Fed-
eral Wage System;

(3) The establishment of higher min-
imum rates under section 5305 of title
5, United States Code, or an increase in
such rates;

(4) A quality step increase under sec-
tion 5336 of title 5, United States Code,
and subpart E of this part;

(5) A temporary or term promotion
when returned to the permanent grade
and step;

(6) An increase resulting from place-
ment of an employee in a supervisory
or managerial position who does not
satisfactorily complete a probationary
period established under section
3321(a)(2) of title 5, United States Code,
and is returned to a position at the
same grade and step held by the em-
ployee before such placement; and

(7) An interim within-grade increase
terminated under § 531.414(c) of this
part.

(d) Merit increases. For the purpose of
applying section 5335 of title 5, United
States Code, and this subpart, all or
any portion of a merit increase, or a
zero merit increase, authorized under
former section 5404 of title 5, United
States Code (which was repealed as of
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November 1, 1993, by Public Law 103–
89), is an equivalent increase.

[46 FR 2319, Jan. 9, 1981, as amended at 50 FR
35499, Aug. 30, 1985; 56 FR 20333, May 3, 1991;
57 FR 3712, Jan. 31, 1992; 64 FR 69173, Dec. 10,
1999]

§ 531.408 [Reserved]

§ 531.409 Acceptable level of com-
petence determinations.

(a) Responsibility. The head of the
agency or other agency official to
whom such authority is delegated shall
determine which employees are per-
forming at an acceptable level of com-
petence.

(b) Basis for determination. When ap-
plicable, an acceptable level of com-
petence determination shall be based
on a current rating of record made
under part 430, subpart B, of this chap-
ter. For those agencies not covered by
chapter 43 of title 5, United States
Code, and for employees in positions
excluded from 5 U.S.C. 4301, an accept-
able level of competence determination
shall be based on performance ap-
praisal requirements established by the
agency. If an employee has been re-
duced in grade because of unacceptable
performance and has served in one po-
sition at the lower grade for at least
the minimum period established by the
agency, a rating of record at the lower
grade shall be used as the basis for an
acceptable level of competence deter-
mination.

(c) Delay in determination. (1) An ac-
ceptable level of competence deter-
mination shall be delayed when, and
only when, either of the following ap-
plies:

(i) An employee has not had the min-
imum period of time established at
§ 430.207(a) of this chapter to dem-
onstrate acceptable performance be-
cause he or she has not been informed
of the specific requirements for per-
formance at an acceptable level of
competence in his or her current posi-
tion, and the employee has not been
given a performance rating in any posi-
tion within the minimum period of
time (as established at § 430.207(a) of
this chapter) before the end of the
waiting period; or

(ii) An employee is reduced in grade
because of unacceptable performance

to a position in which he or she is eligi-
ble for a within-grade increase or will
become eligible within the minimum
period as established at § 430.207(a) of
this chapter.

(2) When an acceptable level of com-
petence determination has been de-
layed under this subpart:

(i) The employee shall be informed
that his or her determination is post-
poned and the appraisal period ex-
tended and shall be told of the specific
requirements for performance at an ac-
ceptable level of competence.

(ii) An acceptable level of com-
petence determination shall then be
made based on the employee’s rating of
record completed at the end of the ex-
tended appraisal period.

(iii) If, following the delay, the em-
ployee’s performance is determined to
be at an acceptable level of com-
petence, the within-grade increase will
be granted retroactively to the begin-
ning of the pay period following com-
pletion of the applicable waiting pe-
riod.

(d) Waiver of requirement for deter-
mination. (1) An acceptable level of
competence determination shall be
waived and a within-grade increase
granted when an employee has not
served in any position for the min-
imum period under an applicable agen-
cy performance appraisal program dur-
ing the final 52 calendar weeks of the
waiting period for one or more of the
following reasons:

(i) Because of absences that are cred-
itable service in the computation of a
waiting period or periods under § 531.406
of this subpart;

(ii) Because of paid leave;
(iii) Because the employee received

service credit under the back pay pro-
visions of subpart H of part 550 of this
chapter;

(iv) Because of details to another
agency or employer for which no rating
has been prepared;

(v) Because the employee has had in-
sufficient time to demonstrate an ac-
ceptable level of competence due to au-
thorized activities of official interest
to the agency not subject to appraisal
under part 430 of this chapter (includ-
ing, but not limited to, labor-manage-
ment partnership activities under sec-
tion 2 of Executive Order 12871 and
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