§536.206

(b) (1) When an employee becomes en-
titled to pay retention, or moves to an-
other position while receiving pay re-
tention, the employee’s rate of basic
pay immediately prior to eligibility or
movement shall be compared with the
range of rates of basic pay for the posi-
tion to be occupied by the employee
upon this eligibility or movement.

(2) The employee is entitled to the
lowest rate of basic pay in the position
to be occupied upon the eligibility or
movement which equals or exceeds his
or her rate of basic pay immediately
prior to the eligibility or movement. If
the rate of basic pay can be accommo-
dated in the rate range of the latter po-
sition, pay retention does not apply.

(3) If the employee’s rate of basic pay
immediately prior to the pay retention
exceeds the maximum rate of the posi-
tion to be occupied when he or she be-
comes entitled to pay retention, the
employee is entitled to the lower of:

(i) The rate of basic pay payable to
the employee immediately before the
reduction in pay; or

(ii) 150 percent of the maximum rate
of basic pay payable for the new grade.

(4) If an employee moves to another
position at the same grade while enti-
tled to pay retention, the employee’s
rate of basic pay after movement may
not be less than the maximum rate of
basic pay for the newly applicable rate
range.

(c) When an increase in the scheduled
rates of the grade of the employee’s po-
sition occurs while the employee is
under pay retention, the employee is
entitled to 50 percent of the amount of
the increase in the maximum rate of
basic pay payable for the grade of the
employee’s current position.

(d) When, as a result of an increase in
the scheduled rate(s) of the grade of
the employee’s position, an employee’s
retained rate of basic pay becomes
equal to or lower than the maximum
rate of that grade, the employee is en-
titled to the maximum rate of that
grade and pay retention ceases.

(e) An employee who is serving on a
temporary promotion at the time he or
she becomes eligible for pay retention
is entitled to retain the rate of basic
pay which he or she would have been
receiving at that time had the tem-
porary promotion not occurred.
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(f) Notwithstanding §536.209(a)(1) of
this part, pay retention shall continue
to apply to an employee serving under
an interim appointment made under
§772.102 of this chapter if the employ-
ee’s pay was retained under this part in
the appointment immediately pre-
ceding the interim appointment.

(g) When an employee’s entitlement
to grade or pay retention terminates,
the employee’s rate of basic pay shall
be set in accordance with the provi-
sions of parts 531 and 532 of this title
unless:

(1) Grade retention is being termi-
nated as a result of the expiration of
the 2-year retention period; or

(2) The employee is moved to a grade
equal to or greater than the retained
grade; or

(3) The employee is entitled to a
higher rate of basic pay under para-
graph (b) or (d) of this section.

[45 FR 85656, Dec. 30, 1980, as amended at 57
FR 3712, Jan. 31, 1992; 58 FR 65537, Dec. 15,
1993; 64 FR 69174, Dec. 10, 1999]

§536.206 Criteria for a
offer”.

“reasonable

For the purposes of this part, an offer
of a position, in order to be considered
a reasonable one, must fulfill the fol-
lowing conditions:

(1) The offer must be in writing, and
must include an official position de-
scription of the offered position; and

(2) The offer must inform the em-
ployee that an entitlement to grade or
pay retention will be terminated if the
offer is declined and that the employee
may appeal the reasonableness of the
offer as provided in §536.302; and

(3) The offered position must be of
tenure equal to or greater than that of
the position creating the grade or pay
retention entitlement; and

(4) The offered position must be in an
agency, as defined in 5 U.S.C. 5102, al-
though not necessarily in the same
agency in which the employee is serv-
ing at the time of the offer; and

(5) The offered position must be full-
time, unless the employee’s position
immediately before the change -cre-
ating entitlement to grade or pay re-
tention was less than full-time, in
which case the offered position must
have a work schedule of no less time
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than that of the position held before
the change; and

(6) The offered position must be in
the same commuting area as the em-
ployee’s position immediately before
the offer, unless the employee is sub-
ject to a mobility agreement or a pub-
lished agency policy which requires
employee mobility.

§536.207 Loss of eligibility for grade
retention.

(a) Eligibility for grade retention as
a result of entitlement under
§536.103(a) of this part ceases if any of
the following conditions occurs at any
time after the employee receives writ-
ten notice of the reduction in grade ac-
tion, but before the commencement of
the 2-year period of grade retention:

(1) The employee has a break in serv-
ice of 1 workday or more; or

(2) The employee is demoted for per-
sonal cause or at the employee’s re-
quest; or

(3) The employee is placed in, or de-
clines a reasonable offer of, a position
the grade of which is equal to or higher
than the retained grade; or

(4) The employee elects in writing to
terminate the benefits of grade reten-
tion.

(b) Eligibility for grade retention as
a result of entitlement under
§536.103(b) of this part ceases if any of
the following conditions occurs at any
time after the employee is informed by
management of an impending reorga-
nization or reclassification which will
or could result in reduction in grade,
but before the commencement of the 2-
year period of grade retention:

(1) Any of the conditions listed in
paragraph (a) of this section except
that an employee’s request for place-
ment in a lower graded position, in lieu
of displacing an employee at his or her
grade under reduction-in-force proce-
dures, is not a declination of a reason-
able offer for grade retention purposes;
or

(2) The employee fails to enroll in, or
to comply with reasonable written re-
quirements established to assure full
consideration under, a program pro-
viding priority consideration for place-
ment.

§536.209

§536.208 Termination of grade reten-
tion.

(a) Grade retention terminates if any
of the conditions listed in §536.207(a)
occurs after commencement of the 2-
year period of grade retention.

(b) Grade retention as provided by
§536.103(b) also terminates if any of the
conditions listed in §536.207(b) occur
after the commencement of the 2-year
period of grade retention.

(c) The effective date of termination
of grade retention benefits is:

(1) The day before placement if the
termination is the result of the em-
ployee’s placement in another position;
or

(2) At the end of the last day of the
pay period which the employee:

(i) Declines a reasonable offer; or

(ii) Elects to waive grade retention
benefits; or

(iii) Fails to enroll in, or comply with
reasonable written requirements estab-
lished to assure full consideration
under, a program providing priority
consideration for placement.

(d) Grade retention terminates on the
day before the first day of the first pay
period beginning on or after April 23,
1991 in the case of an employee who, on
that date, becomes subject to the sen-
ior-level pay system established under
5 U.S.C. 5376 and subpart E of part 534
of this chapter.

[45 FR 85656, Dec. 30, 1980, as amended at 56
FR 18663, Apr. 23, 1991]

§536.209 Loss of eligibility for, or ter-
mination of, pay retention.

(a) Eligibility for pay retention, or
actual retention of pay, ceases if any of
the following conditions occurs at any
time after the employee had received
written notification that his or her pay
is to be reduced:

(1) The employee has a break in serv-
ice of 1 workday or more; or

(2) The employee is entitled to a rate
of basic pay which is equal to or higher
than, or declines a reasonable offer of a
position the rate of basic pay for which
is equal to or higher than, the rate to
which the employee is entitled under
pay retention; or

(3) The employee is demoted for per-
sonal cause or at the employee’s re-
quest.
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