Food and Nutrition Service, USDA

(b) Continuation of benefits. When a
household disagrees with an adverse
action which affects its benefits and re-
quests a fair hearing, benefits shall be
continued as follows while the house-
hold awaits the hearing and decision:

(1) Households that have been ap-
proved for benefits and that are subject
to a reduction or termination of bene-
fits later in the same school year shall
receive continued benefits if they ap-
peal the adverse action within the 10
day advance notice period; and

(2) Households that are denied bene-
fits upon application shall not receive
benefits.

(44 U.S.C. 3506; sec. 803, Pub. L. 97-35, 95 Stat.
521-535 (42 U.S.C. 1758))

[Amdt. 6, 39 FR 30339, Aug. 22, 1974, as amend-
ed at 47 FR 746, Jan. 7, 1982; 48 FR 12511, Mar.
25, 1983]

§245.8 Nondiscrimination practices
for children eligible to receive free
and reduced price meals and free
milk.

School Food Authorities of schools
participating in the National School
Lunch Program, School Breakfast Pro-
gram or Special Milk Program or of
commodity only schools shall take all
actions that are necessary to insure
compliance with the following non-
discrimination practices for children
eligible to receive free and reduced
price meals or free milk:

(a) The names of the children shall
not be published, posted or announced
in any manner;

(b) There shall be no overt identifica-
tion of any of the children by the use of
special tokens or tickets or by any
other means;

(c) The children shall not be required
to work for their meals or milk;

(d) The children shall not be required
to use a separate dining area, go
through a separate serving line, enter
the dining area through a separate en-
trance or consume their meals or milk
at a different time;

(e) When more than one lunch or
breakfast or type of milk is offered
which meets the requirements pre-
scribed in §210.10, §210.15a, §220.8 or
§215.2(1) of this chapter, the children
shall have the same choice of meals or
milk that is available to those children
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who pay the full price for their meal or
milk.

[Amdt. 6, 39 FR 30339, Aug. 22, 1974]

§245.9 Special assistance certification
and reimbursement alternatives.

(a) Provision 1. A School Food Au-
thority of a school having at least 80
percent of its enrolled children deter-
mined eligible for free or reduced price
meals may, at its option, authorize the
school to reduce annual certification
and public notification for those chil-
dren eligible for free meals to once
every two consecutive school years.
This alternative shall be known as pro-
vision 1 and the following requirements
shall apply:

(1) A School Food Authority of a
school operating under provision 1 re-
quirements shall publicly notify in ac-
cordance with §245.5, parents of en-
rolled children who are receiving free
meals once every two consecutive
school years, and shall publicly notify
in accordance with §245.5, parents of all
other enrolled children on an annual
basis.

(2) The 80 percent enrollment eligi-
bility for this alternative shall be
based on the school’s March enrollment
data of the previous school year, or on
other comparable data.

(3) A School Food Authority of a
school operating under provision 1,
shall count the number of free, reduced
price and paid meals served to children
in that school as the basis for monthly
reimbursement claims.

(b) Provision 2. A school food author-
ity may certify children for free and re-
duced price meals for up to 4 consecu-
tive school years in the schools which
serve meals at no charge to all enrolled
children; provided that public notifica-
tion and eligibility determinations are
in accordance with §245.5 and §245.3, re-
spectively, during the base year as de-
fined in paragraph (b)(6) of this section.
The Provision 2 base year is the first
yvear, and is included in the 4-year
cycle. The following requirements
apply:

(1) Meals at no charge. Participating
schools must serve reimbursable meals,
as determined by a point of service ob-
servation, or as otherwise approved
under part 210 of this chapter, to all
participating children at no charge.
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(2) Cost differential. The school food
authority of a school participating in
Provision 2 must pay, with funds from
non-Federal sources, the difference be-
tween the cost of serving lunches and/
or breakfasts at no charge to all par-
ticipating children and Federal reim-
bursement.

(3) Meal counts. During the base year,
even though meals are served to par-
ticipating students at no charge,
schools must take daily meal counts of
reimbursable student meals by type
(free, reduced price, and paid) at the
point of service, or as otherwise ap-
proved under part 210 of this chapter.
During the non-base years, partici-
pating Provision 2 schools must take
total daily meal counts (not by type) of
reimbursable student meals at the
point of service, or as otherwise ap-
proved under part 210 of this chapter.
For the purpose of calculating reim-
bursement claims in the non-base
years, school food authorities must es-
tablish school specific monthly or an-
nual claiming percentages, as follows:

(1) Monthly percentages. In any given
Provision 2 school, the monthly meal
counts of the actual number of meals
served by type (free, reduced price, and
paid) during the base year must be con-
verted to monthly percentages for each
meal type. For example, the free lunch
percentage is derived by dividing the
monthly total number of reimbursable
free lunches served by the total num-
ber of reimbursable lunches served in
the same month (free, reduced price
and paid). The percentages for the re-
duced price and paid lunches are cal-
culated using the same method as the
above example for free lunches. These
three percentages, calculated at the
end of each month of the first school
year, are multiplied by the cor-
responding monthly lunch count total
of all reimbursable lunches served in
the second, third and fourth consecu-
tive school years, and applicable exten-
sions, in order to calculate reimburse-
ment claims for free, reduced price and
paid lunches each month. The free, re-
duced price and paid percentages for
breakfasts and, as applicable, snacks,
are calculated using the same method;
or

(i1) Annual percentages. In any given
Provision 2 school, the actual number
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of all reimbursable meals served by
type (free, reduced price, and paid) dur-
ing the base year must be converted to
an annual percentage for each meal
type. For example, the free lunch per-
centage is derived by dividing the an-
nual total number of reimbursable free
lunches served by the annual total
number of reimbursable lunches served
for all meal types (free, reduced price
and paid). The percentages for the re-
duced price and paid lunches are cal-
culated using the same method as the
above example for free lunches. These
three percentages, calculated at the
end of the base year, are multiplied by
the total monthly lunch count of all
reimbursable lunches served in each
month of the second, third and fourth
consecutive school years, and applica-
ble extensions, in order to calculate re-
imbursement claims for free, reduced
price and paid lunches each month. The
free, reduced price and paid percent-
ages for breakfasts and, as applicable,
snacks, are calculated using the same
method for each type of meal service.

(4) School food authority claims review
process. During the Provision 2 base
year (not including a streamlined base
year under paragraph (c)(2)(iii) of this
section), school food authorities are re-
quired to review the lunch count data
for each school under its jurisdiction to
ensure the accuracy of the monthly
Claim for Reimbursement in accord-
ance with §210.8(a)(2) of this chapter.
During non-base years and streamlined
base years, school food authorities
must compare each Provision 2 school’s
total daily meal counts to the school’s
total enrollment, adjusted by an at-
tendance factor. The school food au-
thority must promptly follow-up as
specified in §210.8(a)(4) of this chapter
when the claims review suggests the
likelihood of lunch count problems.
When a school elects to operate Provi-
sion 2 only in the School Breakfast
Program, school food authorities must
continue to comply with the claims re-
view requirements of §210.8(a)(2) of this
chapter for the National School Lunch
Program.

(5) Verification. Except as otherwise
specified in §245.6a(a)(5), school food
authorities are required to conduct
verification in accordance with §245.6a.
When a school elects to participate
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under Provision 2 or for all of the meal
programs in which it participates
(breakfast 7 CFR part 220 and/or lunch
7 CFR part 210), the applications from
that school are excluded from the
school food authority’s required
verification sample size and are exempt
from verification during non-base
years.

(6) Base year. For purposes of this
paragraph (b), the term base year
means the last school year for which
eligibility determinations were made
and meal counts by type were taken or
the school year in which a school con-
ducted a streamlined base year as au-
thorized under paragraph (c)(2)(iii) of
this section. Schools shall offer reim-
bursable meals to all students at no
charge during the Provision 2 base year
except as otherwise specified in para-
graph (b)(6)(ii) of this section.

(i) Duration of the base year. The base
year must begin at the start of the
school year or as otherwise specified in
paragraph (b)(6)(ii) of this section.

(ii) Delayed implementation. At State
agency discretion, schools may delay
implementation of Provision 2 for a pe-
riod of time not to exceed the first
claiming period of the school year in
which the base year is established.
Schools implementing this option may
conduct standard meal counting and
claiming procedures, including charg-
ing students eligible for reduced price
and paid meals, during the first claim-
ing period of the school year. Such
schools must submit claims reflecting
the actual number of meals served by
type. In subsequent years, such schools
shall convert the actual number of re-
imbursable meals served by type (free,
reduced price and paid) during the re-
maining claiming periods of the base
year, in which meals were served at no
charge to all participating students, to
an annual percentage for each type of
meal. The annual claiming percentages
must be applied to the total number of
reimbursable meals served during the
first claiming period in all non-base
years of operation for that cycle and
any extensions.

(c) Extension of Provision 2. At the end
of the initial cycle, and each subse-
quent 4-year cycle, the State agency
may allow a school to continue under
Provision 2 for another 4 years using
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the claiming percentages calculated
during the most recent base year if the
school food authority can establish,
through available and approved socio-
economic data, that the income level
of the school’s population, as adjusted
for inflation, has remained stable, de-
clined or has had only negligible im-
provement since the base year.

(1) Extension criteria. School food au-
thorities must submit to the State
agency available and approved socio-
economic data to establish whether the
income level of a school’s population,
as adjusted for inflation, remained con-
stant with the income level of the most
recent base year.

(1) Awvailable and approved sources of
socioeconomic data. Pre-approved
sources of socioeconomic data which
may be used by school food authorities
to establish the income level of the
school’s population are: local data col-
lected by the city or county zoning and
economic planning office; unemploy-
ment data; local Food Stamp Program
certification data including direct cer-
tification; Food Distribution Program
on Indian Reservations data; statis-
tical sampling of the school’s popu-
lation using the application or equiva-
lent income measurement process; and,
Temporary Assistance for Needy Fami-
lies data (provided that the eligibility
standards were the same or more re-
strictive in the base year as the cur-
rent year with allowance for inflation).
To grant an extension using pre-ap-
proved socioeconomic data sources,
State agencies must review and evalu-
ate the socioeconomic data submitted
by the school food authority to ensure
that it is reflective of the school’s pop-
ulation, provides equivalent data for
both the base year and the last year of
the current cycle, and demonstrates
that the income level of the school’s
population, as adjusted for inflation,
has remained stable, declined or had
only negligible improvement. If the
school food authority wants to estab-
lish the income level of the school’s
population using alternate sources of
socioeconomic data, the use of such
data must be approved by the Food and
Nutrition Service. Data from alternate
sources must be reflective of the
school’s population, be equivalent data
for both the base year and the last year
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of the current cycle, and effectively
measure whether the income level of
the school’s population, as adjusted for
inflation, has remained stable, declined
or had only negligible improvement.

(i1) Negligible improvement. The change
in the income level of the school’s pop-
ulation shall be considered negligible if
there is a 5 percent or less improve-
ment, after adjusting for inflation,
over the base year in the level of the
socioeconomic indicator which is used
to establish the income level of the
school’s population.

(2) Extension not approved. The State
agency shall not approve an extension
of Provision 2 procedures in those
schools for which the available and ap-
proved socioeconomic data does not re-
flect the school’s population, is not
equivalent data for the base year and
the last year of the current cycle, or
shows over 5 percent improvement,
after adjusting for inflation, in the in-
come level of the school’s population.
Such schools shall:

(i) Return to standard meal counting
and claiming. Return to standard meal
counting and claiming procedures;

(i1) Establish a new base year. Estab-
lish a new Provision 2 base year by
taking new free and reduced price ap-
plications, making new free and re-
duced price eligibility determinations,
and taking point of service counts of
free, reduced price and paid meals for
the first year of the new cycle. For
these schools, the new Provision 2
cycle will be 4 years. Schools electing
to establish a Provision 2 base year
shall follow procedures contained in
paragraph (b) of this section;

(iii) Establish a streamlined base year.
With prior approval by the State agen-
cy, establish a streamlined base year
by providing reimbursable meals to all
participating students at no charge and
developing either enrollment based or
participation based claiming percent-
ages.

(A) Enrollment based percentages. In
accordance with guidance established
by the Food and Nutrition Service, es-
tablish a new Provision 2 base year by
determining program eligibility on the
basis of household size and income, and
direct certification if applicable, for a
statistically valid proportion of the
school’s enrollment as of October 31, or
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other date approved by the State agen-
cy. The statistically valid measure-
ment of the school’s enrollment must
be obtained during the first year of the
new cycle and meet the requirements
of paragraph (k) of this section. Using
the data obtained, enrollment based
claiming percentages representing a
proportion of the school’s population
eligible for free, reduced price and paid
benefits shall be developed and applied
to total daily meal counts of reimburs-
able meals at the point of service, or as
otherwise approved under part 210 of
this chapter. For schools electing to
participate in Provision 2, these per-
centages shall be used for claiming re-
imbursement for each year of the new
cycle and any extensions; or

(B) Participation based percentages. In
accordance with guidance established
by the Food and Nutrition Service, es-
tablish a new Provision 2 base year by
determining program eligibility on the
basis of household size and income, and
direct certification if applicable, for a
statistically valid proportion of par-
ticipating students established over
multiple operating days. The statis-
tically valid measurement of the
school’s student participation must be
obtained during the first year of the
new cycle and meet the requirements
of paragraph (k) of this section. Using
the data obtained, participation based
claiming percentages representing a
proportion of the school’s participating
students which are eligible for free, re-
duced price and paid benefits shall be
developed and applied to total daily
meal counts of reimbursable meals at
the point of service or as otherwise ap-
proved under part 210 of this chapter.
These percentages shall be used for
claiming reimbursement for each year
of the new cycle and any extensions; or

(iv) Establish a Provision 3 base year.
Schools may convert to Provision 3
using the procedures contained in para-
graphs (e)(2)(ii) or (e)(2)(iii) of this sec-
tion.

(d) Provision 3. A school food author-
ity of a school which serves all enrolled
children in that school reimbursable
meals at no charge during any period
for up to 4 comnsecutive school years
may elect to receive Federal cash reim-
bursement and commodity assistance
at the same level as the total Federal
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cash and commodity assistance re-
ceived by the school during the last
year that eligibility determinations for
free and reduced price meals were made
and meals were counted by type (free,
reduced price and paid) at the point of
service, or as otherwise authorized
under part 210 of this chapter. Such
cash reimbursement and commodity
assistance will be adjusted for each of
the 4 consecutive school years pursu-
ant to paragraph (d)(4) of this section.
For purposes of this paragraph (d), the
term base year means the last com-
plete school year for which eligibility
determinations were made and meal
counts by type were taken or the
school year in which a school con-
ducted a streamlined base year as au-
thorized under paragraph (e)(2)(iii) of
this section. The base year must begin
at the start of a school year. Reimburs-
able meals may be offered to all stu-
dents at no charge or students eligible
for reduced price and paid meal bene-
fits may be charged for meals during a
Provision 3 base, except that schools
conducting a Provision 3 streamlined
base year must provide reimbursable
meals to all participating students at
no charge in accordance with para-
graph (e)(2)(iii) of this section. The
Provision 3 base year immediately pre-
cedes, and is not included in, the 4-year
cycle. This alternative shall be known
as Provision 3, and the following re-
quirements shall apply:

(1) Meals at no charge. Participating
schools must serve reimbursable meals,
as determined by a point of service ob-
servation, or as otherwise authorized
under part 210 of this chapter, to all
participating children at no charge
during non-base years of operation or
as specified in paragraph (e)(2)(iii) of
this section, if applicable.

(2) Cost differential. The school food
authority of a school participating in
Provision 3 must pay, with funds from
non-Federal sources, the difference be-
tween the cost of serving lunches and/
or breakfasts at no charge to all par-
ticipating children and Federal reim-
bursement.

(3) Meal counts. Participating schools
must take total daily meal counts of
reimbursable meals served to partici-
pating children at the point of service,
or as otherwise authorized under part
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210 of this chapter, during the non-base
years. Such meal counts must be re-
tained at the local level in accordance
with paragraph (g) of this section.
State agencies may require the submis-
sion of the meal counts on the school
food authority’s monthly Claim for Re-
imbursement or through other means.
In addition, school food authorities
must establish a system of oversight
using the daily meal counts to ensure
that participation has not declined sig-
nificantly from the base year. If par-
ticipation declines significantly, the
school food authority must provide the
school with technical assistance, ad-
just the level of financial assistance re-
ceived through the State agency or re-
turn the school to standard eligibility
determination and meal counting pro-
cedures, as appropriate. In residential
child care institutions, the State agen-
cy may approve implementation of
Provision 3 without the requirement to
obtain daily meal counts of reimburs-
able meals at the point of service if:

(i) The State agency determines that
enrollment, participation and meal
counts do not vary; and

(ii) There is an approved mechanism
in place to ensure that students will re-
ceive reimbursable meals.

4) Annual adjustments. The State
agency or school food authority shall
make annual adjustments for enroll-
ment and inflation to the total Federal
cash and commodity assistance re-
ceived by a Provision 3 school in the
base year. The adjustments shall be
made for increases and decreases in en-
rollment of children with access to the
program(s). The annual adjustment for
enrollment shall be based on the
school’s base year enrollment as of Oc-
tober 31 compared to the school’s cur-
rent year enrollment as of October 31.
Another date within the base year may
be used if it is approved by the State
agency, and provides a more accurate
reflection of the school’s enrollment or
accommodates the reporting system in
effect in that State. If another date is
used for the base year, the current year
date must correspond to the base year
date of comparison. State agencies
may, at their discretion, make addi-
tional adjustments to a participating
school’s enrollment more frequently

277



§245.9

than once per school year. If more fre-
quent enrollment is calculated, it must
be applied for both upward and down-
ward adjustments. The annual adjust-
ment for inflation shall be effected
through the application of the current
year rates of reimbursement. To the
extent that the number of operating
days in the current school year differs
from the number of operating days in
the base year, and the difference af-
fects the number of meals, a prorata
adjustment shall also be made to the
base year level of assistance, as ad-
justed by enrollment and inflation. Up-
ward and downward adjustments to the
number of operating days shall be
made. Such adjustment shall be ef-
fected by either:

(i) Multiplying the average daily
meal count by type (free, reduced price
and paid) by the difference in the num-
ber of operating days between the base
year and the current year and adding/
subtracting that number of meals from
the Claim for Reimbursement, as ap-
propriate. In developing the average
daily meal count by type for the cur-
rent school year, schools shall use the
base year data adjusted by enrollment;
or

(ii) Multiplying the dollar amount
otherwise payable (i.e., the base year
level of assistance, as adjusted by en-
rollment and inflation) by the ratio of
the number of operating days in the
current year to the number of oper-
ating days in the base year.

(5) Reporting requirements. The State
agency shall submit to the Department
on the monthly FNS-10, Report of
School Programs Operations, the num-
ber of meals, by type (i.e., monthly
meal counts by type for the base year,
as adjusted); or the number of meals,
by type, constructed to reflect the ad-
justed levels of cash assistance. State
agencies may employ either method to
effect payment of reimbursement for
Provision 3 schools.

(6) School food authority claims review
process. During the Provision 3 base
year (not including a streamlined base
year under paragraph (e)(2)(iii) of this
section), school food authorities are re-
quired to review the lunch count data
for each school under its jurisdiction to
ensure the accuracy of the monthly
Claim for Reimbursement in accord-
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ance with §210.8(a)(2) of this chapter.
During non-base years and streamlined
base years, school food authorities
must conduct their own system of
oversight or compare each Provision 3
school’s total daily meal counts to the
school’s total enrollment, adjusted by
an attendance factor. The school food
authority must promptly follow-up as
specified in §210.8(a)(4) of this chapter
when the claims review suggests the
likelihood of lunch count problems.
When a school elects to operate Provi-
sion 3 only in the School Breakfast
Program, school food authorities must
continue to comply with the claims re-
view requirements of §210.8(a)(2) of this
chapter for the National School Lunch
Program.

(7) Verification. Except as otherwise
specified in §245.6a(a)(5), school food
authorities are required to conduct
verification in accordance with §245.6a.
When a school elects to participate
under Provision 3 for all of the meal
programs in which it participates
(breakfast 7 CFR part 220 and/or lunch
7 CFR part 210), the applications from
that school are excluded from the

school food authority’s required
verification sample size and are exempt
from verification during non-base
years.

(e) Extension of Provision 3. At the end
of the initial cycle, and each subse-
quent 4-year cycle, the State agency
may allow a school to continue under
Provision 3 for another 4 years without
taking new free and reduced price ap-
plications and meal counts by type.
State agencies may grant an extension
of Provision 3 if the school food author-
ity can establish, through available
and approved socioeconomic data, that
the income level of the school’s popu-
lation, as adjusted for inflation, has re-
mained stable, declined, or has had
only negligible improvement since the
most recent base year.

(1) Extension criteria. School food au-
thorities must submit to the State
agency available and approved socio-
economic data to establish whether the
income level of the school’s population,
as adjusted for inflation, remained con-
stant with the income level of the most
recent base year.

(1) Awvailable and approved sources of
socioeconomic data. Pre-approved
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sources of socioeconomic data which
may be used by school food authorities
to establish the income level of the
school’s population are: local data col-
lected by the city or county zoning and
economic planning office; unemploy-
ment data; local Food Stamp Program
certification data including direct cer-
tification; Food Distribution Program
on Indian Reservations data; statis-
tical sampling of the school’s popu-
lation using the application process;
and Temporary Assistance for Needy
Families data (provided that the eligi-
bility standards were the same or more
restrictive in the base year as the cur-
rent year with allowance for inflation).
To grant an extension using pre-ap-
proved socioeconomic data sources,
State agencies must review and evalu-
ate the socioeconomic data submitted
by the school food authority to ensure
that it is reflective of the school’s pop-
ulation, provides equivalent data for
both the base year and the last year of
the current cycle, and demonstrates
that the income level of the school’s
population, as adjusted for inflation,
has remained stable, declined or had
only negligible improvement. If the
school food authority wants to estab-
lish the income level of the school’s
population using alternate sources of
data, the use of such data must be ap-
proved by the Food and Nutrition Serv-
ice. Data from alternate sources must
be reflective of the school’s population,
be equivalent data for both the base
year and the last year of the current
cycle, and effectively measure whether
the income level of the school’s popu-
lation, as adjusted for inflation, has re-
mained stable, declined or had only
negligible improvement.

(ii) Negligible improvement. The change
in the income level of the school popu-
lation shall be considered negligible if
there is a 5 percent or less improve-
ment, after adjusting for inflation,
over the base year in the level of the
socioeconomic indicator which is used
to establish the income level of the
school’s population.

(2) Extension not approved. Schools for
which the available and approved so-
cioeconomic data does not reflect the
school’s population, is not equivalent
data for the base year and the last year
of the current cycle, or shows over 5
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percent improvement after adjusting
for inflation, shall not be approved for
an extension. Such schools must elect
one of the following options:

(1) Return to standard meal counting
and claiming. Return to standard meal
counting and claiming procedures;

(ii) Establish a new base year. Estab-
lish a new Provision 3 base year by
taking new free and reduced price ap-
plications, making new free and re-
duced price eligibility determinations,
and taking point of service counts of
free, reduced price and paid meals for
the first year of the new cycle. Schools
electing to establish a Provision 3 base
year shall follow procedures contained
in paragraph (d) of this section;

(iii) Establish a streamlined base year.
With prior approval by the State agen-
cy, establish a streamlined base year
by providing reimbursable meals to all
participating students at no charge and
developing either enrollment based or
participation based claiming percent-
ages.

(A) Enrollment based percentages. In
accordance with guidance established
by the Food and Nutrition Service, es-
tablish a new Provision 3 base year by
determining program eligibility on the
basis of household size and income, and
direct certification if applicable, for a
statistically valid proportion of the
school’s enrollment as of October 31, or
other date approved by the State agen-
cy. The statistically valid measure-
ment of the school’s enrollment must
be obtained during the first year of the
new cycle and meet the requirements
of paragraph (k) of this section. Using
the data obtained, enrollment based
claiming percentages representing a
proportion of the school’s population
eligible for free, reduced price and paid
benefits shall be developed and applied
to total daily meal counts of reimburs-
able meals at the point of service, or as
otherwise approved under part 210 of
this chapter. For schools electing to
participate in Provision 3, the stream-
lined base year level of assistance will
be adjusted for enrollment, inflation
and, if applicable, operating days, for
each subsequent year of the new cycle
and any extensions; or

(B) Participation based percentages. In
accordance with guidance established
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by the Food and Nutrition Service, es-
tablish a new Provision 3 base year by
determining program eligibility on the
basis of household size and income, and
direct certification if applicable, for a
statistically valid proportion of par-
ticipating students established over
multiple operating days. The statis-
tically valid measurement of the
school’s student participation must be
obtained during the first year of the
new cycle and meet the requirements
of paragraph (k) of this section. Using
the data obtained, participation based
claiming percentages representing a
proportion of the school’s participating
students which are eligible for free, re-
duced price and paid benefits shall be
developed and applied to total daily
meal counts of reimbursable meals at
the point of service or as otherwise ap-
proved under part 210 of this chapter.
For schools electing to participate in
Provision 3, the streamlined base year
level of assistance as described in this
paragraph (e)(2)(iii)(B) will be adjusted
for enrollment, inflation and, if appli-
cable, operating days, for each subse-
quent year of the new cycle and any ex-
tensions; or

(iv) Establish a Provision 2 base year.
Schools may convert to Provision 2
using the procedures contained in para-
graphs (¢)(2)(ii) or (c)(2)(iii) of this sec-
tion.

(f) Policy statement requirement. A
school food authority of a Provision 1,
2, or 3 school shall:

(1) Amend its Free and Reduced Price
Policy Statement, specified in §245.10,
to include a list of all schools partici-
pating in Provision 1, 2, or 3, and for
each school:

(i) The initial year of implementing
the provision;

(i1) The years the cycle is expected to
remain in effect;

(iii) The year the provision must be
reconsidered; and

(iv) The available and approved so-
cioeconomic data that will be used in
the reconsideration, if applicable.

(2) Certify that the school(s) meet
the criteria for participating in the
special assistance provisions, as speci-
fied in paragraphs (a), (b), (¢), (d) or (e)
of this section, as appropriate.

(g) Recordkeeping. School food au-
thorities of schools implementing Pro-
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vision 1, 2 or 3 shall retain records re-
lated to the implementation of the pro-
vision. Failure to maintain sufficient
records shall result in the State agency
requiring the school to return to stand-
ard meal counting and claiming proce-
dures and/or fiscal action. Record-
keeping requirements specific to Provi-
sion 2 and Provision 3 include:

(1) Base year records. A school food
authority shall ensure that records as
specified in §210.15(b) and §220.7(e) of
this chapter which support subsequent
year earnings are retained for the base
year for schools under Provision 2 and
Provision 3. In addition, records of en-
rollment data for the base year must
be retained for schools under Provision
3. Such base year records must be re-
tained during the period the provision
is in effect, including all extensions,
plus 3 fiscal years after the submission
of the last Claim for Reimbursement
which employed the base year data.
School food authorities that conduct a
streamlined base year must retain all
records related to the statistical meth-
odology and the determination of
claiming percentages. Such records
shall be retained during the period the
provision is in effect, including all ex-
tensions, plus 3 fiscal years after the
submission of the last Claim for Reim-
bursement which employed the stream-
lined base year data. In either case, if
audit findings have not been resolved,
base year records must be retained be-
yond the 3-year period as long as re-
quired for the resolution of the issues
raised by the audit.

(2) Non-base year records. School food
authorities that are granted an exten-
sion of a provision must retain records
of the available and approved socio-
economic data which is used to deter-
mine the income level of the school’s
population for the base year and
year(s) in which extension(s) are made.
In addition, State agencies must also
retain records of the available and ap-
proved socioeconomic data which is
used to determine the income level of
the school’s population for the base
year and year(s) in which extensions
are made. Such records must be re-
tained at both the school food author-
ity level and at the State agency dur-
ing the period the provision is in effect,
including all extensions, plus 3 fiscal
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years after the submission of the last
monthly Claim for Reimbursement
which employed base year data. If
audit findings have not been resolved,
records must be retained beyond the 3-
year period as long as required for the
resolution of the issues raised by the
audit. In addition, for schools oper-
ating under Provision 2, a school food
authority must retain non-base year
records pertaining to total daily meal
count information, edit checks and on-
site review documentation. For schools
operating under Provision 3, a school
food authority must retain non-base
year records pertaining to total daily
meal count information, the system of
oversight or edit checks, on-site review
documentation, annual enrollment
data and the number of operating days,
which are used to adjust the level of as-
sistance. Such records shall be retained
for three years after submission of the
final monthly Claim for Reimburse-
ment for the fiscal year.

(h) Availability of documentation. Upon
request, the school food authority shall
make documentation including enroll-
ment data, participation data, avail-
able and approved socioeconomic data
that was used to grant the extension, if
applicable, or other data available at
any reasonable time for monitoring
and audit purposes. In addition, upon
request from the Food and Nutrition
Service, school food authorities under
Provision 2 or Provision 3, or State
agencies shall submit to the Food and
Nutrition Service all data and docu-
mentation used in granting extensions
including documentation as specified
in paragraphs (g) and (h) of this sec-
tion.

(1) Return to standard meal counting
and claiming. A school food authority
may return a school to standard notifi-
cation, certification and counting pro-
cedures at any time if standard proce-
dures better suit the school’s program
needs. The school food authority will
then notify the State agency.

(j) Puerto Rico and Virgin Islands.
Puerto Rico and the Virgin Islands,
where a statistical survey procedure is
permitted in lieu of eligibility deter-
minations for each child, may either
maintain their standard procedures in
accordance with §245.4 or may opt for
Provision 2 or Provision 3 provided the

§245.9

eligibility requirements as set forth in
paragraphs (a), (b), (¢), (d) and (e) of
this section are met, as applicable.

(k) Statistical income measurements.
Statistical income measurements that
are used under this section to establish
enrollment or participation base claim-
ing percentages must comply with the
standards outlined as follows:

(1) For enrollment based claiming
percentages, statistical income meas-
urements must meet the following
standards:

(i) The sample frame shall be limited
to enrolled students who have access to
the school meals program;

(ii) A sample of enrolled students
shall be randomly selected from the
sample frame;

(iii) The response rate to the survey
shall be at least 80 percent;

(iv) The number of households that
complete the survey shall be suffi-
ciently large so that it can be asserted
with 95 percent confidence that the
true percentage of students who are en-
rolled in the school, have access to the
school meals program, and are eligible
for free meals is within plus or minus
2.5 percentage points of the point esti-
mate determined from the sample; and

(v) To minimize statistical bias, data
from all households that complete the
survey must be used when calculating
the enrollment based claiming percent-
ages for paragraphs (c)(2)(iii)(A) and
(e)(2)(iii)(A) of this section.

(2) For participation based claiming
percentages, statistical income meas-
urements must meet the following
standards:

(i) The sample frame must be limited
to students participating in the meal
program for which the participation
based claiming percentages are being
developed;

(ii) The sample frame must represent
multiple operating days, as established
through guidance, in the meal program
for which the participation based
claiming percentages are being devel-
oped;

(iii) A sample of participating stu-
dents shall be randomly selected from
the sample frame;

(iv) The response rate to the survey
shall be at least 80 percent;
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(v) The number of households that
complete the survey shall be suffi-
ciently large so that it can be asserted
with 95 percent confidence that the
true percentage of participating stu-
dents who are eligible for free meals is
within plus or minus 2.5 percentage
points of the point estimate deter-
mined from the sample; and,

(vi) To minimize statistical bias,
data from all households that complete
the survey must be used when calcu-
lating the participation based claiming
percentages for paragraphs (¢)(2)(iii)(B)
and (e)(2)(iii)(B) of this section.

(Sec. 9, Pub. L. 95-166, 91 Stat. 1336 (42 U.S.C.
1759a); secs. 805, and 819, Pub. L. 97-35, 95
Stat. 521-535 (42 U.S.C. 1773))

[Amdt. 19, 45 FR 67287, Oct. 10, 1980, as
amended by Amdt. 23, 47 FR 14135, Apr. 2,
1982; 66 FR 48328, Sept. 20, 2001]

§245.10 Action by School Food Au-
thorities.

(a) Each School Food Authority of a
school desiring to participate in the
National School Lunch Program,
School Breakfast Program, or to pro-
vide free milk under the Special Milk
Program, or to become a commodity-
only school shall submit for approval
to the State agency a free and reduced
price policy statement. Once approved,
the policy statement shall be a perma-
nent document which may be amended
as necessary, except as specified in
paragraph (c) of this section. Such pol-
icy statement, as a minimum, shall
contain the following:

(1) The official or officials designated
by the school food authority to make
eligibility determinations on its behalf
for free and reduced price meals or for
free milk;

(2) An assurance that for children
who are not categorically eligible for
free and reduced price benefits the
school food authority will determine
eligibility for free and reduced price
meals or free milk in accordance with
the current Income Eligibility Guide-
lines.

(3) The specific procedures the school
food authority will use in accepting ap-
plications from families for free and re-
duced price meals or for free milk. Ad-
ditionally, if the school food authority
has opted to determine eligibility for
children from food stamp, FDPIR or
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TANF households based on documenta-
tion obtained from the State or local
agency responsible for the Food Stamp,
FDPIR or TANF Program, in lieu of an
application, the school food authority
shall include the specific procedures it
will use to obtain the required docu-
mentation. Additionally, school food
authorities that have implemented di-
rect certification and that must pro-
vide households a notice of eligibility,
as specified in §245.6(b), must also in-
clude in their policy statement a copy
of the notice to households regarding
their children’s eligibility under the di-
rect certification provision.

(4) A description of the method or
methods to be used to collect payments
from those children paying the full
price of the meal or milk, or a reduced
price of a meal, which will prevent the
overt identification of the children re-
ceiving a free meal or free milk or a re-
duced price meal, and

(5) An assurance that the school will
abide by the hearing procedure set
forth in §245.7 and the nondiscrimina-
tion practices set forth in §245.8.

(b) The policy statement submitted
by each school food authority shall be
accompanied by a copy of the applica-
tion form to be used by the school and
of the proposed letter or notice to par-
ents.

(c) Each school food authority shall
amend its permanent free and reduced
price policy statement to reflect sub-
stantive changes. Any amendment to a
policy shall be approved by the State
agency prior to implementation, or as
provided in paragraph (e) of this sec-
tion. Each year, if a School Food Au-
thority does not have its policy state-
ment approved by the State agency, or
FNSRO where applicable, by October
15, reimbursement shall be suspended
for any meals or milk served until such
time as the School Food Authority’s
free and reduced price policy statement
has been approved by the State agency,
or FNSRO where applicable. Further-
more, no commodities donated by the
Department shall be used in any school
after October 15, until such time as the
School Food Authority’s free and re-
duced price policy statement has been
approved by the State agency, or
FNSRO where applicable. Once the
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