§208.19

With respect to an alien terrorist or
other alien subject to administrative
removal under section 235(c) of the Act
who requests protection under Article 3
of the Convention Against Torture, the
Service will assess the applicability of
Article 3 through the removal process
to ensure that a removal order will not
be executed under circumstances that
would violate the obligations of the
United States under Article 3. In such
cases, the provisions of Part 208 relat-
ing to consideration or review by an
immigration judge, the Board of Immi-
gration Appeals, or an asylum officer
shall not apply.

(e) Judicial review of claims for protec-
tion from removal under Article 3 of the
Convention Against Torture. (1) Pursu-
ant to the provisions of section 2242(d)
of the Foreign Affairs Reform and Re-
structuring Act of 1998, there shall be
no judicial appeal or review of any ac-
tion, decision, or claim raised under
the Convention or that section, except
as part of the review of a final order of
removal pursuant to section 242 of the
Act; provided however, that any appeal
or petition regarding an action, deci-
sion, or claim under the Convention or
under section 2242 of the Foreign Af-
fairs Reform and Restructuring Act of
1998 shall not be deemed to include or
authorize the consideration of any ad-
ministrative order or decision, or por-
tion thereof, the appeal or review of
which is restricted or prohibited by the
Act.

(2) Except as otherwise expressly pro-
vided, nothing in this paragraph shall
be construed to create a private right
of action or to authorize the consider-
ation or issuance of administrative or
judicial relief.

[64 FR 8490, Feb. 19, 1999; 64 FR 13881, Mar. 23,
1999]

§208.19 Decisions.

The decision of an asylum officer to
grant or to deny asylum or to refer an
asylum application, in accordance with
§208.14(b) or (c), shall be communicated
in writing to the applicant. Pursuant
to §208.9(d), an applicant must appear
in person to receive and to acknowl-
edge receipt of the decision to grant or
deny asylum, or to refer an asylum ap-
plication unless, in the discretion of
the asylum office director, service by
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mail is appropriate. A letter commu-
nicating denial of asylum or referral of
the application shall state the basis for
denial or referral and include an assess-
ment of the applicant’s credibility.

[656 FR 76136, Dec. 6, 2000]

§208.20 Determining if an asylum ap-
plication is frivolous.

For applications filed on or after
April 1, 1997, an applicant is subject to
the provisions of section 208(d)(6) of the
Act only if a final order by an immi-
gration judge or the Board of Immigra-
tion Appeals specifically finds that the
alien knowingly filed a frivolous asy-
lum application. For purposes of this
section, an asylum application is frivo-
lous if any of its material elements is
deliberately fabricated. Such finding
shall only be made if the immigration
judge or the Board is satisfied that the
applicant, during the course of the pro-
ceedings, has had sufficient oppor-
tunity to account for any discrepancies
or implausible aspects of the claim.
For purposes of this section, a finding
that an alien filed a frivolous asylum
application shall not preclude the alien
from seeking withholding of removal.

[64 FR 8492, Feb. 19, 1999. Redesignated at 65
FR 76136, Dec. 6, 2000]

§208.21 Admission of
spouse and children.

(a) Eligibility. In accordance with sec-
tion 208(b)(3) of the Act, a spouse, as
defined in section 101(a)(35) of the Act,
8 U.S.C. 1101(a)(3b), or child, as defined
in section 101(b)(1) of the Act, also may
be granted asylum if accompanying, or
following to join, the principal alien
who was granted asylum, unless it is
determined that the spouse or child is
ineligible for asylum under section
208(b)(2)(A)(1), (ii), (dii), (iv) or (v) of the
Act for applications filed on or after
April 1, 1997, or under §208.13(c)(2)(i)(A),
), (D), (BE), or (F) for applications
filed before April 1, 1997.

(b) Relationship. The relationship of
spouse and child as defined in sections
101(a)(35) and 101(b)(1) of the Act must
have existed at the time the principal
alien’s asylum application was ap-
proved and must continue to exist at
the time of filing for accompanying or
following-to-join benefits and at the

the asylee’s
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