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(d) Stowaways claiming asylum—(1) Re-
ferral for credible fear determination. A
stowaway who indicates an intention
to apply for asylum or a fear of perse-
cution or torture upon return to his or
her native country or country of last
habitual residence (if not a national of
any country) shall be removed from the
vessel or aircraft of arrival in accord-
ance with § 208.5(b) of this chapter. The
immigration officer shall refer the
alien to an asylum officer for a deter-
mination of credible fear in accordance
with section 235(b)(1)(B) of the Act and
§ 208.30 of this chapter. The stowaway
shall be detained in the custody of the
Service pending the credible fear deter-
mination and any review thereof. Pa-
role of such alien, in accordance with
section 212(d)(5) of the Act, may be per-
mitted only when the Attorney Gen-
eral determines, in the exercise of dis-
cretion, that parole is required to meet
a medical emergency or is necessary
for a legitimate law enforcement objec-
tive. A stowaway who has established a
credible fear of persecution or torture
in accordance with § 208.30 of this chap-
ter may be detained or paroled pursu-
ant to § 212.5 of this chapter during any
consideration of the asylum applica-
tion. In determining whether to detain
or parole the alien, the Service shall
consider the likelihood that the alien
will abscond or pose a security risk.

(2) Costs of detention of asylum-seeking
stowaways. The owner of the vessel or
aircraft that brought the stowaway to
the United States shall reimburse the
Service for the costs of maintaining
and detaining the stowaway pending a
determination of credible fear under
section 235(b)(1)(B) of the Act, up to a
maximum period of 72 hours. The
owner is also responsible for the costs
of maintaining and detaining the stow-
away during the period in which the
stowaway is pursuing his or her asylum
application, for a maximum period of
15 working days, excluding Saturdays,
Sundays, and holidays. The 15-day pe-
riod shall begin on the day following
the day in which the alien is deter-
mined to have a credible fear of perse-
cution by the asylum officer, or by the
immigration judge if such review was
requested by the alien pursuant to sec-
tion 235(b)(1)(B)(iii)(III) of the Act, but
not later than 72 hours after the stow-

away was initially presented to the
Service for inspection. Following the
determination of credible fear, if the
stowaway’s application for asylum is
not adjudicated within 15 working
days, the Service shall pay the costs of
detention beyond this time period. If
the stowaway is determined not to
have a credible fear of persecution, or
if the stowaway’s application for asy-
lum is denied, including any appeals,
the carrier shall be notified and shall
arrange for repatriation of the stow-
away at the expense of the owner of the
vessel or aircraft on which the stow-
away arrived.

[62 FR 10378, Mar. 6, 1997, as amended at 64
FR 8495, Feb. 19, 1999]

§ 241.12 Nonapplication of costs of de-
tention and maintenance.

The owner of a vessel or aircraft
bringing an alien to the United States
who claims to be exempt from payment
of the costs of detention and mainte-
nance of the alien pursuant to section
241(c)(3)(B) of the Act shall establish to
the satisfaction of the district director
in charge of the port of arrival that
such costs should not be applied. The
district director shall afford the owner
a reasonable time within which to sub-
mit affidavits and briefs to support the
claim. There is no appeal from the de-
cision of the district director.

§ 241.13 Determination of whether
there is a significant likelihood of
removing a detained alien in the
reasonably foreseeable future.

(a) Scope. This section establishes
special review procedures for those
aliens who are subject to a final order
of removal and are detained under the
custody review procedures provided at
§ 241.4 after the expiration of the re-
moval period, where the alien has pro-
vided good reason to believe there is no
significant likelihood of removal to the
country to which he or she was ordered
removed, or to a third country, in the
reasonably foreseeable future.

(b) Applicability to particular aliens. (1)
Relationship to § 241.4. Section 241.4
shall continue to govern the detention
of aliens under a final order of removal,
including aliens who have requested a
review of the likelihood of their re-
moval under this section, unless the
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Service makes a determination under
this section that there is no significant
likelihood of removal in the reasonably
foreseeable future. The Service may re-
lease an alien under an order of super-
vision under § 241.4 if it determines that
the alien would not pose a danger to
the public or a risk of flight, without
regard to the likelihood of the alien’s
removal in the reasonably foreseeable
future.

(2) Continued detention pending deter-
minations. (i) The Service’s Head-
quarters Post-order Detention Unit
(HQPDU) shall continue in custody any
alien described in paragraph (a) of this
section during the time the Service is
pursuing the procedures of this section
to determine whether there is no sig-
nificant likelihood the alien can be re-
moved in the reasonably foreseeable fu-
ture. The HQPDU shall continue in
custody any alien described in para-
graph (a) of this section for whom it
has determined that special cir-
cumstances exist and custody proce-
dures under § 241.14 have been initiated.

(ii) The HQPDU has no obligation to
release an alien under this section
until the HQPDU has had the oppor-
tunity during a six-month period, dat-
ing from the beginning of the removal
period (whenever that period begins
and unless that period is extended as
provided in section 241(a)(1) of the Act),
to make its determination as to wheth-
er there is a significant likelihood of
removal in the reasonably foreseeable
future.

(3) Limitations. This section does not
apply to:

(i) Arriving aliens, including those
who have not entered the United
States, those who have been granted
immigration parole into the United
States, and Mariel Cubans whose pa-
role is governed by § 212.12 of this chap-
ter;

(ii) Aliens subject to a final order of
removal who are still within the re-
moval period, including aliens whose
removal period has been extended for
failure to comply with the require-
ments of section 241(a)(1)(C) of the Act;
or

(iii) Aliens who are ordered removed
by the Alien Terrorist Removal Court
pursuant to title 5 of the Act.

(c) Delegation of authority. The
HQPDU shall conduct a review under
this section, in response to a request
from a detained alien, in order to de-
termine whether there is no significant
likelihood that the alien will be re-
moved in the reasonably foreseeable fu-
ture. If so, the HQPDU shall determine
whether the alien should be released
from custody under appropriate condi-
tions of supervision or should be re-
ferred for a determination under § 241.14
as to whether the alien’s continued de-
tention may be justified by special cir-
cumstances.

(d) Showing by the alien. (1) Written re-
quest. An eligible alien may submit a
written request for release to the
HQPDU asserting the basis for the
alien’s belief that there is no signifi-
cant likelihood that the alien will be
removed in the reasonably foreseeable
future to the country to which the
alien was ordered removed and there is
no third country willing to accept the
alien. The alien may submit whatever
documentation to the HQPDU he or she
wishes in support of the assertion that
there is no significant likelihood of re-
moval in the reasonably foreseeable fu-
ture.

(2) Compliance and cooperation with re-
moval efforts. The alien shall include
with the written request information
sufficient to establish his or her com-
pliance with the obligation to effect
his or her removal and to cooperate in
the process of obtaining necessary
travel documents.

(3) Timing of request. An eligible alien
subject to a final order of removal may
submit, at any time after the removal
order becomes final, a written request
under this section asserting that his or
her removal is not significantly likely
in the reasonably foreseeable future.
However, the Service may, in the exer-
cise of its discretion, postpone its con-
sideration of such a request until after
expiration of the removal period.

(e) Review by HQPDU. (1) Initial re-
sponse. Within 10 business days after
the HQPDU receives the request (or, if
later, the expiration of the removal pe-
riod), the HQPDU shall respond in writ-
ing to the alien, with a copy to counsel
of record, by regular mail, acknowl-
edging receipt of the request for a re-
view under this section and explaining
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the procedures that will be used to
evaluate the request. The notice shall
advise the alien that the Service may
continue to detain the alien until it
has made a determination under this
section whether there is a significant
likelihood the alien can be removed in
the reasonably foreseeable future.

(2) Lack of compliance, failure to co-
operate. The HQPDU shall first deter-
mine if the alien has failed to make
reasonable efforts to comply with the
removal order, has failed to cooperate
fully in effecting removal, or has ob-
structed or hampered the removal
process. If so, the HQPDU shall so ad-
vise the alien in writing, with a copy to
counsel of record by regular mail. The
HQPDU shall advise the alien of the ef-
forts he or she needs to make in order
to assist in securing travel documents
for return to his or her country of ori-
gin or a third country, as well as the
consequences of failure to make such
efforts or to cooperate, including the
provisions of section 243(a) of the Act.
The Service shall not be obligated to
conduct a further consideration of the
alien’s request for release until the
alien has responded to the HQPDU and
has established his or her compliance
with the statutory requirements.

(3) Referral to the State Department. If
the HQPDU believes that the alien’s re-
quest provides grounds for further re-
view, the Service may, in the exercise
of its discretion, forward a copy of the
alien’s release request to the Depart-
ment of State for information and as-
sistance. The Department of State may
provide detailed country conditions in-
formation or any other information
that may be relevant to whether a
travel document is obtainable from the
country at issue. The Department of
State may also provide an assessment
of the accuracy of the alien’s assertion
that he or she cannot be returned to
the country at issue or to a third coun-
try. When the Service bases its deci-
sion, in whole or in part, on informa-
tion provided by the Department of
State, that information shall be made
part of the record.

(4) Response by alien. The Service
shall permit the alien an opportunity
to respond to the evidence on which
the Service intends to rely, including
the Department of State’s submission,

if any, and other evidence of record
presented by the Service prior to any
HQPDU decision. The alien may pro-
vide any additional relevant informa-
tion to the Service, including reasons
why his or her removal would not be
significantly likely in the reasonably
foreseeable future even though the
Service has generally been able to ac-
complish the removal of other aliens to
the particular country.

(5) Interview. The HQPDU may grant
the alien an interview, whether tele-
phonically or in person, if the HQPDU
determines that an interview would
provide assistance in reaching a deci-
sion. If an interview is scheduled, the
HQPDU will provide an interpreter
upon its determination that such as-
sistance is appropriate.

(6) Special circumstances. If the Serv-
ice determines that there are special
circumstances justifying the alien’s
continued detention nowithstanding
the determination that removal is not
significantly likely in the reasonably
foreseeable future, the Service shall
initiate the review procedures in
§ 241.14, and provide written notice to
the alien. In appropriate cases, the
Service may initiate review pro-
ceedings under § 241.14 before com-
pleting the HQPDU review under this
section.

(f) Factors for consideration. The
HQPDU shall consider all the facts of
the case including, but not limited to,
the history of the alien’s efforts to
comply with the order of removal, the
history of the Service’s efforts to re-
move aliens to the country in question
or to third countries, including the on-
going nature of the Service’s efforts to
remove this alien and the alien’s as-
sistance with those efforts, the reason-
ably foreseeable results of those ef-
forts, the views of the Department of
State regarding the prospects for re-
moval of aliens to the country or coun-
tries in question, and the receiving
country’s willingness to accept the
alien into its territory. Where the
Service is continuing its efforts to re-
move the alien, there is no presumptive
period of time within which the alien’s
removal must be accomplished, but the
prospects for the timeliness of removal
must be reasonable under the cir-
cumstances.
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(g) Decision. The HQPDU shall issue a
written decision based on the adminis-
trative record, including any docu-
mentation provided by the alien, re-
garding the likelihood of removal and
whether there is a significant likeli-
hood that the alien will be removed in
the reasonably foreseeable future under
the circumstances. The HQPDU shall
provide the decision to the alien, with
a copy to counsel of record, by regular
mail.

(1) Finding of no significant likelihood
of removal. If the HQPDU determines at
the conclusion of the review that there
is no significant likelihood that the
alien will be removed in the reasonably
foreseeable future, despite the Serv-
ice’s and the alien’s efforts to effect re-
moval, then the HQPDU shall so advise
the alien. Unless there are special cir-
cumstances justifying continued deten-
tion, the Service shall promptly make
arrangements for the release of the
alien subject to appropriate conditions,
as provided in paragraph (h) of this sec-
tion. The Service may require that the
alien submit to a medical or psy-
chiatric examination prior to estab-
lishing appropriate conditions for re-
lease or determining whether to refer
the alien for further proceedings under
§ 214.14 because of special cir-
cumstances justifying continued deten-
tion. The Service is not required to re-
lease an alien if the alien refuses to
submit to a medical or psychiatric ex-
amination as ordered.

(2) Denial. If the HQPDU determines
at the conclusion of the review that
there is a significant likelihood that
the alien will be removed in the reason-
ably foreseeable future, the HQPDU
shall deny the alien’s request under
this section. The denial shall advise
the alien that his or her detention will
continue to be governed under the es-
tablished standards in § 214.4. There is
no administrative appeal from the
HQPDU decision denying a request
from an alien under this section.

(h) Conditions of release—(1) In gen-
eral. An alien’s release pursuant to an
HQPDU determination that the alien’s
removal is not significantly likely in
the reasonably foreseeable future shall
be upon appropriate conditions speci-
fied in this paragraph and in the order
of supervision, in order to protect the

public safety and to promote the abil-
ity of the Service to effect the alien’s
removal as ordered, or removal to a
third country, should circumstances
change in the future. The order of su-
pervision shall include all of the condi-
tions provided in section 241(a)(3) of the
Act, and § 241.5, and shall also include
the conditions that the alien obey all
laws, including any applicable prohibi-
tions on the possession or use of fire-
arms (see, e.g., 18 U.S.C. 922(g)); and
that the alien continue to seek to ob-
tain travel documents and provide the
Service with all correspondence to Em-
bassies/Consulates requesting the
issuance of travel documents and any
reply from the Embassy/Consulate. The
order of supervision may also include
any other conditions that the HQPDU
considers necessary to ensure public
safety and guarantee the alien’s com-
pliance with the order of removal, in-
cluding, but not limited to, attendance
at any rehabilitative/sponsorship pro-
gram or submission for medical or psy-
chiatric examination, as ordered.

(2) Advice of consequences for violating
conditions of release. The order of super-
vision shall advise an alien released
under this section that he or she must
abide by the conditions of release spec-
ified by the Service. The order of super-
vision shall also advise the alien of the
consequences of violation of the condi-
tions of release, including the author-
ity to return the alien to custody and
the sanctions provided in section 243(b)
of the Act.

(3) Employment authorization. The
Service may, in the exercise of its dis-
cretion, grant employment authoriza-
tion under the same conditions set
forth in § 241.5(c) for aliens released
under an order of supervision.

(4) Withdrawal of release approval. The
Service may, in the exercise of its dis-
cretion, withdraw approval for release
of any alien under this section prior to
release in order to effect removal in
the reasonably foreseeable future or
where the alien refuses to comply with
the conditions of release.

(i) Revocation of release—(1) Violation
of conditions of release. Any alien who
has been released under an order of su-
pervision under this section who vio-
lates any of the conditions of release
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may be returned to custody and is sub-
ject to the penalties described in sec-
tion 243(b) of the Act. In suitable cases,
the HQPDU shall refer the case to the
appropriate U.S. Attorney for criminal
prosecution. The alien may be contin-
ued in detention for an additional six
months in order to effect the alien’s re-
moval, if possible, and to effect the
conditions under which the alien had
been released.

(2) Revocation for removal. The Service
may revoke an alien’s release under
this section and return the alien to
custody if, on account of changed cir-
cumstances, the Service determines
that there is a significant likelihood
that the alien may be removed in the
reasonably foreseeable future. There-
after, if the alien is not released from
custody following the informal inter-
view provided for in paragraph (h)(3) of
this section, the provisions of § 241.4
shall govern the alien’s continued de-
tention pending removal.

(3) Revocation procedures. Upon rev-
ocation, the alien will be notified of
the reasons for revocation of his or her
release. The Service will conduct an
initial informal interview promptly
after his or her return to Service cus-
tody to afford the alien an opportunity
to respond to the reasons for revoca-
tion stated in the notification. The
alien may submit any evidence or in-
formation that he or she believes shows
there is no significant likelihood he or
she be removed in the reasonably fore-
seeable future, or that he or she has
not violated the order of supervision.
The revocation custody review will in-
clude an evaluation of any contested
facts relevant to the revocation and a
determination whether the facts as de-
termined warrant revocation and fur-
ther denial of release.

(j) Subsequent requests for review. If
the Service has denied an alien’s re-
quest for release under this section, the
alien may submit a request for review
of his or her detention under this sec-
tion, six months after the Service’s
last denial of release under this sec-
tion. After applying the procedures in
this section, the HQPDU shall consider
any additional evidence provided by
the alien or available to the Service as
well as the evidence in the prior pro-
ceedings but the HQPDC shall render a

de novo decision on the likelihood of re-
moving the alien in the reasonably
foreseeable future under the cir-
cumstances.

[66 FR 56977, Nov. 14, 2001]

§ 241.14 Continued detention of remov-
able aliens on account of special
circumstances.

(a) Scope. The Service may invoke
the procedures of this section in order
to continue detention of particular re-
movable aliens on account of special
circumstances even though there is no
significant likelihood that the alien
will be removed in the reasonably fore-
seeable future.

(1) Applicability. This section applies
to removable aliens as to whom the
Service has made a determination
under § 241.13 that there is no signifi-
cant likelihood of removal in the rea-
sonably foreseeable future. This sec-
tion does not apply to aliens who are
not subject to the special review provi-
sions under § 241.13.

(2) Jurisdiction. The immigration
judges and the Board have jurisdiction
with respect to determinations as to
whether release of an alien would pose
a special danger to the public, as pro-
vided in paragraphs (f) through (k) of
this section, but do not have jurisdic-
tion with respect to aliens described in
paragraphs (b), (c), or (d) of this sec-
tion.

(b) Aliens with a highly contagious dis-
ease that is a threat to public safety. If,
after a medical examination of the
alien, the Service determines that a re-
movable alien presents a threat to pub-
lic safety initiate efforts with the Pub-
lic Health Service or proper State and
local government officials to secure ap-
propriate arrangements for the alien’s
continued medical care or treatment.

(1) Recommendation. The Service shall
not invoke authority to continue de-
tention of an alien under this para-
graph except upon the express rec-
ommendation of the Public Health
Service. The Service will provide every
reasonably available form of treatment
while the alien remains in the custody
of the Service.

(2) Conditions of release. If the Serv-
ice, in consultation with the Public
Health Service and the alien, identifies
an appropriate medical facility that
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