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or indirectly any limitation, specifica-
tion, or discrimination as to sex shall
be unlawful unless based upon a bona
fide occupational qualification.

§1604.8 Relationship of title VII to the
Equal Pay Act.

(a) The employee coverage of the pro-
hibitions against discrimination based
on sex contained in title VII is coexten-
sive with that of the other prohibitions
contained in title VII and is not lim-
ited by section 703(h) to those employ-
ees covered by the Fair Labor Stand-
ards Act.

(b) By virtue of section 703(h), a de-
fense based on the Equal Pay Act may
be raised in a proceeding under title
VII.

(c) Where such a defense is raised the
Commission will give appropriate con-
sideration to the interpretations of the
Administrator, Wage and Hour Divi-
sion, Department of Labor, but will not
be bound thereby.

§1604.9 Fringe benefits.

(a) ““Fringe benefits,”” as used herein,
includes medical, hospital, accident,
life insurance and retirement benefits;
profit-sharing and bonus plans; leave;
and other terms, conditions, and privi-
leges of employment.

(b) It shall be an unlawful employ-
ment practice for an employer to dis-
criminate between men and women
with regard to fringe benefits.

(c) Where an employer conditions
benefits available to employees and
their spouses and families on whether
the employee is the ‘‘head of the house-
hold” or ‘“‘principal wage earner’ in the
family unit, the benefits tend to be
available only to male employees and
their families. Due to the fact that
such conditioning discriminatorily af-
fects the rights of women employees,
and that ‘“‘head of household’ or ‘‘prin-
cipal wage earner’’ status bears no re-
lationship to job performance, benefits
which are so conditioned will be found
a prima facie violation of the prohibi-
tions against sex discrimination con-
tained in the act.

(d) It shall be an unlawful employ-
ment practice for an employer to make
available benefits for the wives and
families of male employees where the
same benefits are not made available
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for the husbands and families of female
employees; or to make available bene-
fits for the wives of male employees
which are not made available for fe-
male employees; or to make available
benefits to the husbands of female em-
ployees which are not made available
for male employees. An example of
such an unlawful employment practice
is a situation in which wives of male
employees receive maternity benefits
while female employees receive no such
benefits.

(e) It shall not be a defense under
title VIII to a charge of sex discrimina-
tion in benefits that the cost of such
benefits is greater with respect to one
sex than the other.

(f) It shall be an unlawful employ-
ment practice for an employer to have
a pension or retirement plan which es-
tablishes different optional or compul-
sory retirement ages based on sex, or
which differentiates in benefits on the
basis of sex. A statement of the Gen-
eral Counsel of September 13, 1968, pro-
viding for a phasing out of differentials
with regard to optional retirement age
for certain incumbent employees is
hereby withdrawn.

§1604.10 Employment policies relating
to pregnancy and childbirth.

(a) A written or unwritten employ-
ment policy or practice which excludes
from employment applicants or em-
ployees because of pregnancy, child-
birth or related medical conditions is
in prima facie violation of title VII.

(b) Disabilities caused or contributed
to by pregnancy, childbirth, or related
medical conditions, for all job-related
purposes, shall be treated the same as
disabilities caused or contributed to by
other medical conditions, under any
health or disability insurance or sick
leave plan available in connection with
employment. Written or unwritten em-
ployment policies and practices involv-
ing matters such as the commence-
ment and duration of leave, the avail-
ability of extensions, the accrual of se-
niority and other benefits and privi-
leges, reinstatement, and payment
under any health or disability insur-
ance or sick leave plan, formal or in-
formal, shall be applied to disability
due to pregnancy, childbirth or related
medical conditions on the same terms
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and conditions as they are applied to
other disabilities. Health insurance
benefits for abortion, except where the
life of the mother would be endangered
if the fetus were carried to term or
where medical complications have aris-
en from an abortion, are not required
to be paid by an employer; nothing
herein, however, precludes an employer
from providing abortion benefits or
otherwise affects bargaining agree-
ments in regard to abortion.

(c) Where the termination of an em-
ployee who is temporarily disabled is
caused by an employment policy under
which insufficient or no leave is avail-
able, such a termination violates the
Act if it has a disparate impact on em-
ployees of one sex and is not justified
by business necessity.

(d)(1) Any fringe benefit program, or
fund, or insurance program which is in
effect on October 31, 1978, which does
not treat women affected by preg-
nancy, childbirth, or related medical
conditions the same as other persons
not so affected but similar in their
ability or inability to work, must be in
compliance with the provisions of
§1604.10(b) by April 29, 1979. In order to
come into compliance with the provi-
sions of 1604.10(b), there can be no re-
duction of benefits or compensation
which were in effect on October 31,
1978, before October 31, 1979 or the expi-
ration of a collective bargaining agree-
ment in effect on October 31, 1978,
whichever is later.

(2) Any fringe benefit program imple-
mented after October 31, 1978, must
comply with the provisions of
§1604.10(b) upon implementation.

[44 FR 23805, Apr. 20, 1979]

§1604.11 Sexual harassment.

(a) Harassment on the basis of sex is
a violation of section 703 of title VII.1
Unwelcome sexual advances, requests
for sexual favors, and other verbal or
physical conduct of a sexual nature
constitute sexual harassment when (1)
submission to such conduct is made ei-
ther explicitly or implicitly a term or
condition of an individual’s employ-
ment, (2) submission to or rejection of

1The principles involved here continue to
apply to race, color, religion or national ori-
gin.

29 CFR Ch. XIV (7-1-02 Edition)

such conduct by an individual is used
as the basis for employment decisions
affecting such individual, or (3) such
conduct has the purpose or effect of un-
reasonably interfering with an individ-
ual’s work performance or creating an
intimidating, hostile, or offensive
working environment.

(b) In determining whether alleged
conduct constitutes sexual harassment,
the Commission will look at the record
as a whole and at the totality of the
circumstances, such as the nature of
the sexual advances and the context in
which the alleged incidents occurred.
The determination of the legality of a
particular action will be made from the
facts, on a case by case basis.

(c) [Reserved]

(d) With respect to conduct between
fellow employees, an employer is re-
sponsible for acts of sexual harassment
in the workplace where the employer
(or its agents or supervisory employ-
ees) knows or should have known of the
conduct, unless it can show that it
took immediate and appropriate cor-
rective action.

(e) An employer may also be respon-
sible for the acts of non-employees,
with respect to sexual harassment of
employees in the workplace, where the
employer (or its agents or supervisory
employees) knows or should have
known of the conduct and fails to take
immediate and appropriate corrective
action. In reviewing these cases the
Commission will consider the extent of
the employer’s control and any other
legal responsibility which the em-
ployer may have with respect to the
conduct of such non-employees.

(f) Prevention is the best tool for the
elimination of sexual harassment. An
employer should take all steps nec-
essary to prevent sexual harassment
from occurring, such as affirmatively
raising the subject, expressing strong
disapproval, developing appropriate
sanctions, informing employees of
their right to raise and how to raise
the issue of harassment under title VII,
and developing methods to sensitize all
concerned.

(g) Other related practices: Where
employment opportunities or benefits
are granted because of an individual’s
submission to the employer’s sexual
advances or requests for sexual favors,
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