§1606.8

an individual’s employment opportuni-
ties on the basis of national origin. It
may also create an atmosphere of infe-
riority, isolation and intimidation
based on national origin which could
result in a discriminatory working en-
vironment.?” Therefore, the Commis-
sion will presume that such a rule vio-
lates title VII and will closely scruti-
nize it.

(b) When applied only at certain times.
An employer may have a rule requiring
that employees speak only in English
at certain times where the employer
can show that the rule is justified by
business necessity.

(c) Notice of the rule. It is common for
individuals whose primary language is
not English to inadvertently change
from speaking English to speaking
their primary language. Therefore, if
an employer believes it has a business
necessity for a speak-English-only rule
at certain times, the employer should
inform its employees of the general cir-
cumstances when speaking only in
English is required and of the con-
sequences of violating the rule. If an
employer fails to effectively notify its
employees of the rule and makes an ad-
verse employment decision against an
individual based on a violation of the
rule, the Commission will consider the
employer’s application of the rule as
evidence of discrimination on the basis
of national origin.

§1606.8

(a) The Commission has consistently
held that harassment on the basis of
national origin is a violation of title
VII. An employer has an affirmative
duty to maintain a working environ-
ment free of harassment on the basis of
national origin.8

Harassment.

7See CD 71-446 (1970), CCH EEOC Decisions
96173, 2 FEP Cases, 1127; CD 72-0281 (1971),
CCH EEOC Decisions 96293.

8See CD CL68-12-431 EU (1969), CCH EEOC
Decisions 46085, 2 FEP Cases 295; CD 72-0621
(1971), CCH EEOC Decisions 96311, 4 FEP
Cases 312; CD 72-1561 (1972), CCH EEOC Deci-
sions 96354, 4 FEP Cases 852; CD 74-05 (1973),
CCH EEOC Decisions 46387, 6 FEP Cases 834;
CD 176-41 (1975), CCH EEOC Decisions 96632.
See also, Amendment to Guidelines on Dis-
crimination Because of Sex, §1604.11(a) n. 1, 45
FR 7476 sy 74677 (November 10, 1980).
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(b) Ethnic slurs and other verbal or
physical conduct relating to an individ-
ual’s national origin constitute harass-
ment when this conduct:

(1) Has the purpose or effect of cre-
ating an intimidating, hostile or offen-
sive working environment;

(2) Has the purpose or effect of unrea-
sonably interfering with an individ-
ual’s work performance; or

(3) Otherwise adversely affects an in-
dividual’s employment opportunities.

(c) [Reserved]

(d) With respect to conduct between
fellow employees, an employer is re-
sponsible for acts of harassment in the
workplace on the basis of national ori-
gin, where the employer, its agents or
supervisory employees, knows or
should have known of the conduct, un-
less the employer can show that it
took immediate and appropriate cor-
rective action.

(e) An employer may also be respon-
sible for the acts of non-employees
with respect to harassment of employ-
ees in the workplace on the basis of na-
tional origin, where the employer, its
agents or supervisory employees,
knows or should have known of the
conduct and fails to take immediate
and appropriate corrective action. In
reviewing these cases, the Commission
will consider the extent of the employ-
er’s control and any other legal respon-
sibility which the employer may have
with respect to the conduct of such
non-employees.

APPENDIX A TO §1606.8—BACKGROUND
INFORMATION

The Commission has rescinded §1606.8(c) of
the Guidelines on National Origin Harass-
ment, which set forth the standard of em-
ployer liability for harassment by super-
visors. That section is no longer valid, in
light of the Supreme Court decisions in Bur-
lington Industries, Inc. v. Ellerth, 524 U.S. 742
(1998), and Faragher v. City of Boca Raton, 524
U.S. 775 (1998). The Commission has issued a
policy document that examines the Faragher
and Ellerth decisions and provides detailed
guidance on the issue of vicarious liability
for harassment by supervisors. EEOC En-
forcement Guidance: Vicarious Employer Li-
ability for Unlawful Harassment by Super-
visors (6/18/99), EEOC Compliance Manual
(BNA), N:4075 [Binder 3]; also available
through EEOC’s web site, at www.eeoc.gov.,
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or by calling the EEOC Publications Dis-
tribution Center, at 1-800-669-3362 (voice), 1-
800-800-3302 (TTY).

[45 FR 85635, Dec. 29, 1980, as amended at 64
FR 58334, Oct. 29, 1999]
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