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§ 1607.8 Cooperative studies. 
A. Encouragement of cooperative stud-

ies. The agencies issuing these guide-
lines encourage employers, labor orga-
nizations, and employment agencies to 
cooperate in research, development, 
search for lawful alternatives, and va-
lidity studies in order to achieve proce-
dures which are consistent with these 
guidelines. 

B. Standards for use of cooperative 
studies. If validity evidence from a co-
operative study satisfies the require-
ments of section 14 below, evidence of 
validity specific to each user will not 
be required unless there are variables 
in the user’s situation which are likely 
to affect validity significantly.

§ 1607.9 No assumption of validity. 
A. Unacceptable substitutes for evidence 

of validity. Under no circumstances will 
the general reputation of a test or 
other selection procedures, its author 
or its publisher, or casual reports of 
it’s validity be accepted in lieu of evi-
dence of validity. Specifically ruled out 
are: assumptions of validity based on a 
procedure’s name or descriptive labels; 
all forms of promotional literature; 
data bearing on the frequency of a pro-
cedure’s usage; testimonial statements 
and credentials of sellers, users, or con-
sultants; and other nonempirical or an-
ecdotal accounts of selection practices 
or selection outcomes. 

B. Encouragement of professional su-
pervision. Professional supervision of 
selection activities is encouraged but 
is not a substitute for documented evi-
dence of validity. The enforcement 
agencies will take into account the 
fact that a thorough job analysis was 
conducted and that careful develop-
ment and use of a selection procedure 
in accordance with professional stand-
ards enhance the probability that the 
selection procedure is valid for the job.

§ 1607.10 Employment agencies and 
employment services. 

A. Where selection procedures are de-
vised by agency. An employment agen-
cy, including private employment 
agencies and State employment agen-
cies, which agrees to a request by an 
employer or labor organization to de-
vice and utilize a selection procedure 
should follow the standards in these 

guidelines for determining adverse im-
pact. If adverse impact exists the agen-
cy should comply with these guide-
lines. An employment agency is not re-
lieved of its obligation herein because 
the user did not request such valida-
tion or has requested the use of some 
lesser standard of validation than is 
provided in these guidelines. The use of 
an employment agency does not relieve 
an employer or labor organization or 
other user of its responsibilities under 
Federal law to provide equal employ-
ment opportunity or its obligations as 
a user under these guidelines. 

B. Where selection procedures are de-
vised elsewhere. Where an employment 
agency or service is requested to ad-
minister a selection procedure which 
has been devised elsewhere and to 
make referrals pursuant to the results, 
the employment agency or service 
should maintain and have available 
evidence of the impact of the selection 
and referral procedures which it admin-
isters. If adverse impact results the 
agency or service should comply with 
these guidelines. If the agency or serv-
ice seeks to comply with these guide-
lines by reliance upon validity studies 
or other data in the possession of the 
employer, it should obtain and have 
available such information.

§ 1607.11 Disparate treatment. 
The principles of disparate or un-

equal treatment must be distinguished 
from the concepts of validation. A se-
lection procedure—even though vali-
dated against job performance in ac-
cordance with these guidelines—cannot 
be imposed upon members of a race, 
sex, or ethnic group where other em-
ployees, applicants, or members have 
not been subjected to that standard. 
Disparate treatment occurs where 
members of a race, sex, or ethnic group 
have been denied the same employ-
ment, promotion, membership, or other 
employment opportunities as have 
been available to other employees or 
applicants. Those employees or appli-
cants who have been denied equal 
treatment, because of prior discrimina-
tory practices or policies, must at least 
be afforded the same opportunities as 
had existed for other employees or ap-
plicants during the period of discrimi-
nation. Thus, the persons who were in 

VerDate May<23>2002 10:23 Jul 17, 2002 Jkt 197106 PO 00000 Frm 00207 Fmt 8010 Sfmt 8010 Y:\SGML\197106T.XXX pfrm72 PsN: 197106T



208

29 CFR Ch. XIV (7–1–02 Edition)§ 1607.12 

the class of persons discriminated 
against during the period the user fol-
lowed the discriminatory practices 
should be allowed the opportunity to 
qualify under less stringent selection 
procedures previously followed, unless 
the user demonstrates that the in-
creased standards are required by busi-
ness necessity. This section does not 
prohibit a user who has not previously 
followed merit standards from adopting 
merit standards which are in compli-
ance with these guidelines; nor does it 
preclude a user who has previously 
used invalid or unvalidated selection 
procedures from developing and using 
procedures which are in accord with 
these guidelines.

§ 1607.12 Retesting of applicants. 
Users should provide a reasonable op-

portunity for retesting and reconsider-
ation. Where examinations are admin-
istered periodically with public notice, 
such reasonable opportunity exists, un-
less persons who have previously been 
tested are precluded from retesting. 
The user may however take reasonable 
steps to preserve the security of its 
procedures.

§ 1607.13 Affirmative action. 
A. Affirmative action obligations. The 

use of selection procedures which have 
been validated pursuant to these guide-
lines does not relieve users of any obli-
gations they may have to undertake af-
firmative action to assure equal em-
ployment opportunity. Nothing in 
these guidelines is intended to preclude 
the use of lawful selection procedures 
which assist in remedying the effects of 
prior discriminatory practices, or the 
achievement of affirmative action ob-
jectives. 

B. Encouragement of voluntary affirma-
tive action programs. These guidelines 
are also intended to encourage the 
adoption and implementation of vol-
untary affirmative action programs by 
users who have no obligation under 
Federal law to adopt them; but are not 
intended to impose any new obligations 
in that regard. The agencies issuing 
and endorsing these guidelines endorse 
for all private employers and reaffirm 
for all governmental employers the 
Equal Employment Opportunity Co-
ordinating Council’s ‘‘Policy State-

ment on Affirmative Action Programs 
for State and Local Government Agen-
cies’’ (41 FR 38814, September 13, 1976). 
That policy statement is attached 
hereto as appendix, section 17.

TECHNICAL STANDARDS

§ 1607.14 Technical standards for va-
lidity studies. 

The following minimum standards, as 
applicable, should be met in con-
ducting a validity study. Nothing in 
these guidelines is intended to preclude 
the development and use of other pro-
fessionally acceptable techniques with 
respect to validation of selection pro-
cedures. Where it is not technically 
feasible for a user to conduct a validity 
study, the user has the obligation oth-
erwise to comply with these guidelines. 
See sections 6 and 7 above. 

A. Validity studies should be based on 
review of information about the job. Any 
validity study should be based upon a 
review of information about the job for 
which the selection procedure is to be 
used. The review should include a job 
analysis except as provided in section 
14B(3) below with respect to criterion-
related validity. Any method of job 
analysis may be used if it provides the 
information required for the specific 
validation strategy used. 

B. Technical standards for criterion-re-
lated validity studies—(1) Technical feasi-
bility. Users choosing to validate a se-
lection procedure by a criterion-related 
validity strategy should determine 
whether it is technically feasible (as 
defined in section 16) to conduct such a 
study in the particular employment 
context. The determination of the 
number of persons necessary to permit 
the conduct of a meaningful criterion-
related study should be made by the 
user on the basis of all relevant infor-
mation concerning the selection proce-
dure, the potential sample and the em-
ployment situation. Where appropriate, 
jobs with substantially the same major 
work behaviors may be grouped to-
gether for validity studies, in order to 
obtain an adequate sample. These 
guidelines do not require a user to hire 
or promote persons for the purpose of 
making it possible to conduct a cri-
terion-related study. 
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