
221

Equal Employment Opportunity Comm. § 1607.16 

than those for which they will initially 
be employed, the validity evidence 
should satisfy the documentation pro-
visions of this section 15 for the higher 
level job or jobs, and in addition, the 
user should provide: (1) a description of 
the job progression structure, formal 
or informal; (2) the data showing how 
many employees progress to the higher 
level job and the length of time needed 
to make this progression; and (3) an 
identification of any anticipated 
changes in the higher level job. In addi-
tion, if the test measures a knowledge, 
skill or ability, the user should provide 
evidence that the knowledge, skill or 
ability is required for the higher level 
job and the basis for the conclusion 
that the knowledge, skill or ability is 
not expected to develop from the train-
ing or experience on the job. 

H. Interim use of selection procedures. 
If a selection procedure is being used 
on an interim basis because the proce-
dure is not fully supported by the re-
quired evidence of validity, the user 
should maintain and have available (1) 
substantial evidence of validity for the 
procedure, and (2) a report showing the 
date on which the study to gather the 
additional evidence commenced, the es-
timated completion date of the study, 
and a description of the data to be col-
lected (essential). 

(Approved by the Office of Management and 
Budget under control number 3046–0017) 

(Pub. L. 96–511, 94 Stat. 2812 (44 U.S.C. 3501 et 
seq.)) 

[43 FR 38295, 38312, Aug. 25, 1978, as amended 
at 46 FR 63268, Dec. 31, 1981]

DEFINITIONS

§ 1607.16 Definitions. 
The following definitions shall apply 

throughout these guidelines: 
A. Ability. A present competence to 

perform an observable behavior or a be-
havior which results in an observable 
product. 

B. Adverse impact. A substantially dif-
ferent rate of selection in hiring, pro-
motion, or other employment decision 
which works to the disadvantage of 
members of a race, sex, or ethnic 
group. See section 4 of these guidelines. 

C. Compliance with these guidelines. 
Use of a selection procedure is in com-
pliance with these guidelines if such 

use has been validated in accord with 
these guidelines (as defined below), or 
if such use does not result in adverse 
impact on any race, sex, or ethnic 
group (see section 4, above), or, in un-
usual circumstances, if use of the pro-
cedure is otherwise justified in accord 
with Federal law. See section 6B, 
above. 

D. Content validity. Demonstrated by 
data showing that the content of a se-
lection procedure is representative of 
important aspects of performance on 
the job. See section 5B and section 14C. 

E. Construct validity. Demonstrated 
by data showing that the selection pro-
cedure measures the degree to which 
candidates have identifiable character-
istics which have been determined to 
be important for successful job per-
formance. See section 5B and section 
14D. 

F. Criterion-related validity. Dem-
onstrated by empirical data showing 
that the selection procedure is pre-
dictive of or significantly correlated 
with important elements of work be-
havior. See sections 5B and 14B. 

G. Employer. Any employer subject to 
the provisions of the Civil Rights Act 
of 1964, as amended, including State or 
local governments and any Federal 
agency subject to the provisions of sec-
tion 717 of the Civil Rights Act of 1964, 
as amended, and any Federal con-
tractor or subcontractor or federally 
assisted construction contractor or 
subcontactor covered by Executive 
Order 11246, as amended. 

H. Employment agency. Any employ-
ment agency subject to the provisions 
of the Civil Rights Act of 1964, as 
amended. 

I. Enforcement action. For the pur-
poses of section 4 a proceeding by a 
Federal enforcement agency such as a 
lawsuit or an administrative pro-
ceeding leading to debarment from or 
withholding, suspension, or termi-
nation of Federal Government con-
tracts or the suspension or withholding 
of Federal Government funds; but not a 
finding of reasonable cause or a concil- 
ation process or the issuance of right 
to sue letters under title VII or under 
Executive Order 11246 where such find-
ing, conciliation, or issuance of notice 
of right to sue is based upon an indi-
vidual complaint. 
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J. Enforcement agency. Any agency of 
the executive branch of the Federal 
Government which adopts these guide-
lines for purposes of the enforcement of 
the equal employment opportunity 
laws or which has responsibility for se-
curing compliance with them. 

K. Job analysis. A detailed statement 
of work behaviors and other informa-
tion relevant to the job. 

L. Job description. A general state-
ment of job duties and responsibilities. 

M. Knowledge. A body of information 
applied directly to the performance of 
a function. 

N. Labor organization. Any labor orga-
nization subject to the provisions of 
the Civil Rights Act of 1964, as amend-
ed, and any committee subject thereto 
controlling apprenticeship or other 
training. 

O. Observable. Able to be seen, heard, 
or otherwise perceived by a person 
other than the person performing the 
action. 

P. Race, sex, or ethnic group. Any 
group of persons identifiable on the 
grounds of race, color, religion, sex, or 
national origin. 

Q. Selection procedure. Any measure, 
combination of measures, or procedure 
used as a basis for any employment de-
cision. Selection procedures include 
the full range of assessment techniques 
from traditional paper and pencil tests, 
performance tests, training programs, 
or probationary periods and physical, 
educational, and work experience re-
quirements through informal or casual 
interviews and unscored application 
forms. 

R. Selection rate. The proportion of 
applicants or candidates who are hired, 
promoted, or otherwise selected. 

S. Should. The term ‘‘should’’ as used 
in these guidelines is intended to con-
note action which is necessary to 
achieve compliance with the guide-
lines, while recognizing that there are 
circumstances where alternative 
courses of action are open to users. 

T. Skill. A present, observable com-
petence to perform a learned 
psychomoter act. 

U. Technical feasibility. The exist- 
ence of conditions permitting the con-
duct of meaningful criterion-related 
validity studies. These conditions in-
clude: (1) An adequate sample of per-

sons available for the study to achieve 
findings of statistical significance; (2) 
having or being able to obtain a suffi-
cient range of scores on the selection 
procedure and job performance meas-
ures to produce validity results which 
can be expected to be representative of 
the results if the ranges normally ex-
pected were utilized; and (3) having or 
being able to devise unbiased, reliable 
and relevant measures of job perform-
ance or other criteria of employee ade-
quacy. See section 14B(2). With respect 
to investigation of possible unfairness, 
the same considerations are applicable 
to each group for which the study is 
made. See section 14B(8). 

V. Unfairness of selection procedure. A 
condition in which members of one 
race, sex, or ethnic group characteris-
tically obtain lower scores on a selec-
tion procedure than members of an-
other group, and the differences are not 
reflected in differences in measures of 
job performance. See section 14B(7). 

W. User. Any employer, labor organi-
zation, employment agency, or licens-
ing or certification board, to the extent 
it may be covered by Federal equal em-
ployment opportunity law, which uses 
a selection procedure as a basis for any 
employment decision. Whenever an em-
ployer, labor organization, or employ-
ment agency is required by law to re-
strict recruitment for any occupation 
to those applicants who have met li-
censing or certification requirements, 
the licensing or certifying authority to 
the extent it may be covered by Fed-
eral equal employment opportunity 
law will be considered the user with re-
spect to those licensing or certification 
requirements. Whenever a State em-
ployment agency or service does no 
more than administer or monitor a 
procedure as permitted by Department 
of Labor regulations, and does so with-
out making referrals or taking any 
other action on the basis of the results, 
the State employment agency will not 
be deemed to be a user. 

X. Validated in accord with these guide-
lines or properly validated. A demonstra-
tion that one or more validity study or 
studies meeting the standards of these 
guidelines has been conducted, includ-
ing investigation and, where appro-
priate, use of suitable alternative se-
lection procedures as contemplated by 
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section 3B, and has produced evidence 
of validity sufficient to warrant use of 
the procedure for the intended purpose 
under the standards of these guide-
lines. 

Y. Work behavior. An activity per-
formed to achieve the objectives of the 
job. Work behaviors involve observable 
(physical) components and 
unobservable (mental) components. A 
work behavior consists of the perform-
ance of one or more tasks. Knowledges, 
skills, and abilities are not behaviors, 
although they may be applied in work 
behaviors.

APPENDIX

§ 1607.17 Policy statement on affirma-
tive action (see section 13B). 

The Equal Employment Opportunity 
Coordinating Council was established 
by act of Congress in 1972, and charged 
with responsibility for developing and 
implementing agreements and policies 
designed, among other things, to elimi-
nate conflict and inconsistency among 
the agencies of the Federal Govern-
ment responsible for administering 
Federal law prohibiting discrimination 
on grounds of race, color, sex, religion, 
and national origin. This statement is 
issued as an initial response to the re-
quests of a number of State and local 
officials for clarification of the Govern-
ment’s policies concerning the role of 
affirmative action in the overall equal 
employment opportunity program. 
While the Coordinating Council’s adop-
tion of this statement expresses only 
the views of the signatory agencies 
concerning this important subject, the 
principles set forth below should serve 
as policy guidance for other Federal 
agencies as well. 

(1) Equal employment opportunity is 
the law of the land. In the public sector 
of our society this means that all per-
sons, regardless of race, color, religion, 
sex, or national origin shall have equal 
access to positions in the public service 
limited only by their ability to do the 
job. There is ample evidence in all sec-
tors of our society that such equal ac-
cess frequently has been denied to 
members of certain groups because of 
their sex, racial, or ethnic characteris-
tics. The remedy for such past and 
present discrimination is twofold. 

On the one hand, vigorous enforce-
ment of the laws against discrimina-
tion is essential. But equally, and per-
haps even more important are affirma-
tive, voluntary efforts on the part of 
public employers to assure that posi-
tions in the public service are genu-
inely and equally accessible to quali-
fied persons, without regard to their 
sex, racial, or ethnic characteristics. 
Without such efforts equal employment 
opportunity is no more than a wish. 
The importance of voluntary affirma-
tive action on the part of employers is 
underscored by title VII of the Civil 
Rights Act of 1964, Executive Order 
11246, and related laws and regula-
tions—all of which emphasize vol-
untary action to achieve equal employ-
ment opportunity. 

As with most management objec-
tives, a systematic plan based on sound 
organizational analysis and problem 
identification is crucial to the accom-
plishment of affirmative action objec-
tives. For this reason, the Council 
urges all State and local governments 
to develop and implement results ori-
ented affirmative action plans which 
deal with the problems so identified. 

The following paragraphs are in-
tended to assist State and local govern-
ments by illustrating the kinds of anal-
yses and activities which may be ap-
propriate for a public employer’s vol-
untary affirmative action plan. This 
statement does not address remedies 
imposed after a finding of unlawful dis-
crimination. 

(2) Voluntary affirmative action to 
assure equal employment opportunity 
is appropriate at any stage of the em-
ployment process. The first step in the 
construction of any affirmative action 
plan should be an analysis of the em-
ployer’s work force to determine 
whether precentages of sex, race, or 
ethnic groups in individual job classi-
fications are substantially similar to 
the precentages of those groups avail-
able in the relevant job market who 
possess the basic job-related qualifica-
tions. 

When substantial disparities are 
found through such analyses, each ele-
ment of the overall selection process 
should be examined to determine which 
elements operate to exclude persons on 
the basis of sex, race, or ethnic group. 
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