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(3) When authorized by the head of
the agency, making changes in pro-
grams and procedures designed to
eliminate discriminatory practices and
to improve the agency’s program for
equal employment opportunity;

(4) Providing for counseling of ag-
grieved individuals and for the receipt
and processing of individual and class
complaints of discrimination; and

(5) Assuring that individual com-
plaints are fairly and thoroughly inves-
tigated and that final action is taken
in a timely manner in accordance with
this part.

(d) Directives, instructions, forms
and other Commission materials ref-
erenced in this part may be obtained in
accordance with the provisions of 29
CFR 1610.7 of this chapter.

[67 FR 12646, Apr. 10, 1992, as amended at 64
FR 37655, July 12, 1999; 67 FR 35735, May 21,
2002]

§1614.103 Complaints of discrimina-
tion covered by this part.

(a) Individual and class complaints of
employment discrimination and retal-
iation prohibited by title VII (discrimi-
nation on the basis of race, color, reli-
gion, sex and national origin), the
ADEA (discrimination on the basis of
age when the aggrieved individual is at
least 40 years of age), the Rehabilita-
tion Act (discrimination on the basis of
handicap) or the Equal Pay Act (sex-
based wage discrimination) shall be
processed in accordance with this part.
Complaints alleging retaliation prohib-
ited by these statutes are considered to
be complaints of discrimination for
purposes of this part.

(b) This part applies to:

(1) Military departments as defined
in 5 U.S.C. 102;

(2) Executive agencies as defined in 5
U.S.C. 105;

(3) The United States Postal Service,
Postal Rate Commission and Tennessee
Valley Authority;

(4) All units of the judicial branch of
the Federal government having posi-
tions in the competitive service, except
for complaints under the Rehabilita-
tion Act;

(5) The National Oceanic and Atmos-
pheric Administration Commissioned
Corps;
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(6) The Government Printing Office;
and

(7) The Smithsonian Institution.

(c) Within the covered departments,
agencies and units, this part applies to
all employees and applicants for em-
ployment, and to all employment poli-
cies or practices affecting employees or
applicants for employment including
employees and applicants who are paid
from nonappropriated funds, unless
otherwise excluded.

(d) This part does not apply to:

(1) Uniformed members of the mili-
tary departments referred to in para-
graph (b)(1) of this section:

(2) Employees of the General Ac-
counting Office;

(3) Employees of the Library of Con-
gress;

(4) Aliens employed in positions, or
who apply for positions, located out-
side the limits of the United States; or

(5) Equal Pay Act complaints of em-
ployees whose services are performed
within a foreign country or certain
United States territories as provided in
29 U.S.C. 213(f).

[67 FR 12646, Apr. 10, 1992, as amended at 64
FR 37655, July 12, 1999]

§1614.104 Agency processing.

(a) Each agency subject to this part
shall adopt procedures for processing
individual and class complaints of dis-
crimination that include the provisions
contained in §§1614.105 through 1614.110
and in §1614.204, and that are con-
sistent with all other applicable provi-
sions of this part and the instructions
for complaint processing contained in
the Commission’s Management Direc-
tives.

(b) The Commission shall periodi-
cally review agency resources and pro-
cedures to ensure that an agency
makes reasonable efforts to resolve
complaints informally, to process com-
plaints in a timely manner, to develop
adequate factual records, to issue deci-
sions that are consistent with accept-
able legal standards, to explain the rea-
sons for its decisions, and to give com-
plainants adequate and timely notice
of their rights.

§1614.105

(a) Aggrieved persons who believe
they have been discriminated against

Pre-complaint processing.
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on the basis of race, color, religion,
sex, national origin, age or handicap
must consult a Counselor prior to fil-
ing a complaint in order to try to in-
formally resolve the matter.

(1) An aggrieved person must initiate
contact with a Counselor within 45
days of the date of the matter alleged
to be discriminatory or, in the case of
personnel action, within 45 days of the
effective date of the action.

(2) The agency or the Commission
shall extend the 45-day time limit in
paragraph (a)(1) of this section when
the individual shows that he or she was
not notified of the time limits and was
not otherwise aware of them, that he
or she did not know and reasonably
should not have been known that the
discriminatory matter or personnel ac-
tion occurred, that despite due dili-
gence he or she was prevented by cir-
cumstances beyond his or her control
from contacting the counselor within
the time limits, or for other reasons
considered sufficient by the agency or
the Commission.

(b)(1) At the initial counseling ses-
sion, Counselors must advise individ-
uals in writing of their rights and re-
sponsibilities, including the right to re-
quest a hearing or an immediate final
decision after an investigation by the
agency in accordance with §1614.108(f),
election rights pursuant to §§1614.301
and 1614.302, the right to file a notice of
intent to sue pursuant to §1614.201(a)
and a lawsuit under the ADEA instead
of an administrative complaint of age
discrimination under this part, the
duty to mitigate damages, administra-
tive and court time frames, and that
only the claims raised in precomplaint
counseling (or issues or claims like or
related to issues or claims raised in
pre-complaint counseling) may be al-
leged in a subsequent complaint filed
with the agency. Counselors must ad-
vise individuals of their duty to keep
the agency and Commission informed
of their current address and to serve
copies of appeal papers on the agency.
The notice required by paragraphs (d)
or (e) of this section shall include a no-
tice of the right to file a class com-
plaint. If the aggrieved person informs
the Counselor that he or she wishes to
file a class complaint, the Counselor
shall explain the class complaint pro-

§1614.105

cedures and the responsibilities of a
class agent.

(2) Counselors shall advise aggrieved
persons that, where the agency agrees
to offer ADR in the particular case,
they may choose between participation
in the alternative dispute resolution
program and the counseling activities
provided for in paragraph (c) of this
section.

(c) Counselors shall conduct coun-
seling activities in accordance with in-
structions contained in Commission
Management Directives. When advised
that a complaint has been filed by an
aggrieved person, the Counselor shall
submit a written report within 15 days
to the agency office that has been des-
ignated to accept complaints and the
aggrieved person concerning the issues
discussed and actions taken during
counseling.

(d) Unless the aggrieved person
agrees to a longer counseling period
under paragraph (e) of this section, or
the aggrieved person chooses an alter-
native dispute resolution procedure in
accordance with paragraph (b)(2) of
this section, the Counselor shall con-
duct the final interview with the ag-
grieved person within 30 days of the
date the aggrieved person contacted
the agency’s EEO office to request
counseling. If the matter has not been
resolved, the aggrieved person shall be
informed in writing by the Counselor,
not later than the thirtieth day after
contacting the Counselor, of the right
to file a discrimination complaint. The
notice shall inform the complainant of
the right to file a discrimination com-
plaint within 15 days of receipt of the
notice, of the appropriate official with
whom to file a complaint and of the
complainant’s duty to assure that the
agency is informed immediately if the
complainant retains counsel or a rep-
resentative.

(e) Prior to the end of the 30-day pe-
riod, the aggrieved person may agree in
writing with the agency to postpone
the final interview and extend the
counseling period for an additional pe-
riod of no more than 60 days. If the
matter has not been resolved before the
conclusion of the agreed extension, the
notice described in paragraph (d) of
this section shall be issued.
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(f) Where the aggrieved person choos-
es to participate in an alternative dis-
pute resolution procedure in accord-
ance with paragraph (b)(2) of this sec-
tion, the pre-complaint processing pe-
riod shall be 90 days. If the claim has
not been resolved before the 90th day,
the notice described in paragraph (d) of
this section shall be issued.

(g) The Counselor shall not attempt
in any way to restrain the aggrieved
person from filing a complaint. The
Counselor shall not reveal the identity
of an aggrieved person who consulted
the Counselor, except when authorized
to do so by the aggrieved person, or
until the agency has received a dis-
crimination complaint under this part
from that person involving that same
matter.

[67 FR 12646, Apr. 10, 1992, as amended at 64
FR 37656, July 12, 1999]

§1614.106 Individual complaints.

(a) A complaint must be filed with
the agency that allegedly discrimi-
nated against the complainant.

(b) A complaint must be filed within
15 days of receipt of the notice required
by §1614.105 (d), (e) or (f).

(c) A complaint must contain a
signed statement from the person
claiming to be aggrieved or that per-
son’s attorney. This statement must be
sufficiently precise to identify the ag-
grieved individual and the agency and
to describe generally the action(s) or
practice(s) that form the basis of the
complaint. The complaint must also
contain a telephone number and ad-
dress where the complainant or the
representative can be contacted.

(d) A complainant may amend a com-
plaint at any time prior to the conclu-
sion of the investigation to include
issues or claims like or related to those
raised in the complaint. After request-
ing a hearing, a complainant may file a
motion with the administrative judge
to amend a complaint to include issues
or claims like or related to those raised
in the complaint.

(e) The agency shall acknowledge re-
ceipt of a complaint or an amendment
to a complaint in writing and inform
the complainant of the date on which
the complaint or amendment was filed.
The agency shall advise the complain-
ant in the acknowledgment of the
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EEOC office and its address where a re-
quest for a hearing shall be sent. Such
acknowledgment shall also advise the
complainant that:

(1) The complainant has the right to
appeal the final action on or dismissal
of a complaint; and

(2) The agency is required to conduct
an impartial and appropriate investiga-
tion of the complaint within 180 days of
the filing of the complaint unless the
parties agree in writing to extend the
time period. When a complaint has
been amended, the agency shall com-
plete its investigation within the ear-
lier of 180 days after the last amend-
ment to the complaint or 360 days after
the filing of the original complaint, ex-
cept that the complainant may request
a hearing from an administrative judge
on the consolidated complaints any
time after 180 days from the date of the
first filed complaint.

[67 FR 12646, Apr. 10, 1992, as amended at 64
FR 37656, July 12, 1999]

§1614.107 Dismissals of complaints.

(a) Prior to a request for a hearing in
a case, the agency shall dismiss an en-
tire complaint:

(1) That fails to state a claim under
§1614.103 or §1614.106(a) or states the
same claim that is pending before or
has been decided by the agency or Com-
mission;

(2) That fails to comply with the ap-
plicable time limits contained in
§§1614.105, 1614.106 and 1614.204(c), un-
less the agency extends the time limits
in accordance with §1614.604(c), or that
raises a matter that has not been
brought to the attention of a Counselor
and is not like or related to a matter
that has been brought to the attention
of a Counselor;

(3) That is the basis of a pending civil
action in a United States District
Court in which the complainant is a
party provided that at least 180 days
have passed since the filing of the ad-
ministrative complaint, or that was
the basis of a civil action decided by a
United States District Court in which
the complainant was a party;

(4) Where the complainant has raised
the matter in a negotiated grievance
procedure that permits allegations of
discrimination or in an appeal to the
Merit Systems Protection Board and
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