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day period will not preclude his retire-
ment pursuant to the exemption, if the 
employee could have elected to receive 
benefits within that period. 

(j)(1) The annual retirement benefit 
must equal, in the aggregate, at least 
$44,000. The manner of determining 
whether this requirement has been sat-
isfied is set forth in § 1627.17(c). 

(2) In determining whether the aggre-
gate annual retirement benefit equals 
at least $44,000, the only benefits which 
may be counted are those authorized 
by and provided under the terms of a 
pension, profit-sharing, savings, or de-
ferred compensation plan. (Regulations 
issued pursuant to section 12(c)(2) of 
the Act, regarding the manner of calcu-
lating the amount of qualified retire-
ment benefits for purposes of the ex-
emption, are set forth in § 1627.17 of 
this chapter.) 

(k)(1) The annual retirement benefit 
must be ‘‘nonforfeitable.’’ Accordingly, 
the exemption may not be applied to 
any employee subject to plan provi-
sions which could cause the cessation 
of payments to a retiree or result in 
the reduction of benefits to less than 
$44,000 in any one year. For example, 
where a plan contains a provision 
under which benefits would be sus-
pended if a retiree engages in litigation 
against the former employer, or ob-
tains employment with a competitor of 
the former employer, the retirement 
benefit will be deemed to be forfeitable. 
However, retirement benefits will not 
be deemed forfeitable solely because 
the benefits are discontinued or sus-
pended for reasons permitted under 
section 411(a)(3) of the Internal Rev-
enue Code. 

(2) An annual retirement benefit will 
not be deemed forfeitable merely be-
cause the minimum statutory benefit 
level is not guaranteed against the pos-
sibility of plan bankruptcy or is sub-
ject to benefit restrictions in the event 
of early termination of the plan in ac-
cordance with Treasury Regulation 
1.401–4(c). However, as of the effective 
date of the retirement in question, 
there must be at least a reasonable ex-

pectation that the plan will meet its 
obligations. 

(Sec. 12(c)(1) of the Age Discrimination In 
Employment Act of 1967, as amended by sec. 
802(c)(1) of the Older Americans Act Amend-
ments of 1984, Pub. L. 98–459, 98 Stat. 1792)) 

[44 FR 66800, Nov. 21, 1979; 45 FR 43704, June 
30, 1980, as amended at 50 FR 2544, Jan. 17, 
1985; 53 FR 5973, Feb. 29, 1988]

Subpart B—Substantive 
Regulations

§ 1625.21 Apprenticeship programs. 
All apprenticeship programs, includ-

ing those apprenticeship programs cre-
ated or maintained by joint labor-man-
agement organizations, are subject to 
the prohibitions of sec. 4 of the Age 
Discrimination in Employment Act of 
1967, as amended, 29 U.S.C. 623. Age 
limitations in apprenticeship programs 
are valid only if excepted under sec. 
4(f)(1) of the Act, 29 U.S.C. 623(f)(1), or 
exempted by the Commission under 
sec. 9 of the Act, 29 U.S.C. 628, in ac-
cordance with the procedures set forth 
in 29 CFR 1627.15. 

[61 FR 15378, Apr. 8, 1996]

§ 1625.22 Waivers of rights and claims 
under the ADEA. 

(a) Introduction. (1) Congress amended 
the ADEA in 1990 to clarify the prohibi-
tions against discrimination on the 
basis of age. In Title II of OWBPA, Con-
gress addressed waivers of rights and 
claims under the ADEA, amending sec-
tion 7 of the ADEA by adding a new 
subsection (f). 

(2) Section 7(f)(1) of the ADEA ex-
pressly provides that waivers may be 
valid and enforceable under the ADEA 
only if the waiver is ‘‘knowing and vol-
untary’’. Sections 7(f)(1) and 7(f)(2) of 
the ADEA set out the minimum re-
quirements for determining whether a 
waiver is knowing and voluntary. 

(3) Other facts and circumstances 
may bear on the question of whether 
the waiver is knowing and voluntary, 
as, for example, if there is a material 
mistake, omission, or misstatement in 
the information furnished by the em-
ployer to an employee in connection 
with the waiver. 
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