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shall schedule a hearing in accordance 
with § 44.28 of this part. 

[55 FR 53442, Dec. 28, 1990]

§ 44.25 Depositions. 
(a) Purpose. For reasons of unavail-

ability or for purpose of discovery, the 
testimony of any witness may be taken 
by deposition. 

(b) Form. Depositions may be taken 
before any person having the power to 
administer oaths. Each witness testi-
fying upon deposition shall be sworn, 
and the parties not calling him shall 
have the right to cross-examine him. 
Questions propounded and answers 
thereto, together with all objections 
made, shall be reduced to writing, read 
to or by the witness, subscribed by 
him, and certified by the officer before 
whom the deposition is taken. The offi-
cer shall send copies by registered mail 
to the Chief Administrative Law Judge 
or the presiding administrative law 
judge.

§ 44.26 Subpoenas; witness fees. 
(a) Except as provided in paragraph 

(b) of this section, the Chief Adminis-
trative Law Judge or the presiding ad-
ministrative law judge, as appropriate, 
shall issue subpoenas upon written ap-
plication of a party requiring attend-
ance of witnesses and production of rel-
evant papers, books, documents, or 
tangible things in their possession and 
under their control. A subpoena may be 
served by any person who is not a party 
and is not less than 18 years of age, and 
the original subpoena bearing a certifi-
cate of service shall be filed with the 
administrative law judge. A witness 
may be required to attend a deposition 
or hearing at a place not more than 100 
miles from the place of service. 

(b) If a party’s written application 
for subpoena is submitted 3 working 
days or less before the hearing to 
which it relates, a subpoena shall issue 
at the discretion of the Chief Adminis-
trative Law Judge or presiding admin-
istrative law judge, as appropriate. 

(c) Any person served with a sub-
poena may move in writing to revoke 
or modify the subpoena. All motions to 
revoke or modify shall be served on the 
party at whose request the subpoena 
was issued. The administrative law 
judge shall revoke or modify the sub-

poena if in his opinion the evidence re-
quired to be produced does not relate 
to any matter under investigation or in 
question in the proceedings; the sub-
poena does not describe with sufficient 
particularity the evidence required to 
be produced; or if for any other reason, 
sufficent in law, the subpoena is found 
to be invalid or unreasonable. The ad-
ministrative law judge shall make a 
simple statement of procedural or 
other grounds for the ruling on the mo-
tion to revoke or modify. The motion 
to revoke or modify, any answer filed 
thereto, and any ruling thereon shall 
become a part of the record. 

(d) Witnesses subpoened by any party 
shall be paid the same fees for attend-
ance and mileage as are paid in the 
District Courts of the United States. 
The fees shall be paid by the party at 
whose instance the witness appears.

§ 44.27 Consent findings and rules or 
orders. 

(a) General. At any time after a re-
quest for hearing is filed in accordance 
with § 44.14, a reasonable opportunity 
may be afforded to permit negotiation 
by the parties of an agreement con-
taining consent findings and a rule or 
order disposing of the whole or any 
part of the proceedings. Allowance of 
such opportunity and the duration 
thereof shall be in the discretion of the 
Chief Administrative Law Judge, if no 
administrative law judge has been as-
signed, or of the presiding administra-
tive law judge. In deciding whether to 
afford such an opportunity, the admin-
istrative law judge shall consider the 
nature of the proceeding, requirements 
of the public interest, representations 
of the parties, and probability of an 
agreement which will result in a just 
disposition of the issues involved. 

(b) Contents. Any agreement con-
taining consent findings and rule or 
order disposing of a proceeding shall 
also provide: 

(1) That the rule or order shall have 
the same effect as if made after a full 
hearing; 

(2) That the record on which any rule 
or order may be based shall consist of 
the petition and agreement, and all 
other pertinent information, including: 
any request for hearing on the petition; 
the investigation report; discovery; 
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motions and requests, filed in written 
form and rulings thereon; any docu-
ments or papers filed in connection 
with prehearing conferences; and, if a 
hearing has been held, the transcript of 
testimony and any proposed findings, 
conclusions, rules or orders, and sup-
porting reasons as may have been filed. 

(3) A waiver of further procedural 
steps before the administrative law 
judge and Assistant Secretary; and 

(4) A waiver of any right to challenge 
or contest the validity of the findings 
and rule or order made in accordance 
with the agreement. 

(c) Submission. On or before expira-
tion of the time granted for negotia-
tions, the parties or their counsel may: 

(1) Submit the proposed agreement to 
the Chief Administrative Law Judge or 
presiding administrative law judge, as 
appropriate, for his consideration; or 

(2) Inform the Chief Administrative 
Law Judge or presiding administrative 
law judge, as appropriate, that agree-
ment cannot be reached. 

(d) Disposition. In the event an agree-
ment containing consent findings and 
rule or order is submitted within the 
time allowed, the Chief Administrative 
Law Judge or presiding administrative 
law judge, as appropriate, may accept 
the agreement by issuing his decision 
based upon the agreed findings. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53442, Dec. 28, 1990]

§ 44.28 Notice of hearing. 
(a) The administrative law judge 

shall fix a place and date for the hear-
ing and notify all parties at least 30 
days in advance of the date set, unless 
at least one party requests and all par-
ties consent to an earlier date, or the 
hearing date has been otherwise ad-
vanced in accordance with this part. 
The notice shall include: 

(1) The time, place, and nature of the 
hearing; and 

(2) The legal authority under which 
the hearing is to be held. 

(b) In accordance with the provisions 
of section 554 of title 5 of the United 
States Code, a party may move for 
transfer of a hearing on the basis of 
convenience to parties and witnesses. 
Such motion should be filed with the 
administrative law judge assigned to 
the case.

§ 44.29 Motions. 

Each motion filed shall be in writing 
and shall contain a short and plain 
statement of the grounds upon which it 
is based. A statement in opposition to 
the motion may be filed by any party 
within 10 days after the date of service. 
The administrative law judge may per-
mit oral motions during proceedings.

§ 44.30 Hearing procedures. 

(a) Order of proceeding. Except as may 
be ordered otherwise by the adminis-
trative law judge, the petitioner shall 
proceed first at a hearing. 

(b) Burden of proof. The petitioner 
shall have the burden of proving his 
case by a preponderance of the evi-
dence. 

(c) Evidence—(1) Admissibility. A party 
shall be entitled to present its case or 
defense by oral or documentary evi-
dence, to submit rebuttal evidence, and 
to conduct such cross-examination as 
may be required for full and true dis-
closure of the facts. Any oral or docu-
mentary evidence may be received, but 
the administrative law judge shall ex-
clude evidence which is irrelevant, im-
material, or unduly repetitious. 

(2) Testimony of witnesses. The testi-
mony of a witness shall be upon oath 
or affirmation administered by the ad-
ministrative law judge. 

(3) Objections. If a party objects to ad-
mission or rejection of any evidence, 
limitation of the scope of any examina-
tion or cross-examination, or failure to 
limit such scope, he shall state briefly 
the grounds for such objection. Rulings 
on such objections shall appear in the 
record. 

(4) Exceptions. Formal exception to an 
adverse ruling is not required. 

(d) Official notice. Official notice may 
be taken of any material fact not ap-
pearing in evidence in the record, 
which is among the traditional matters 
of judicial notice or concerning which 
the Department of Labor by reason of 
its functions is presumed to be expert: 
Provided, That the parties shall be 
given adequate notice at the hearing or 
by reference in the presiding adminis-
trative law judge’s decision of the mat-
ters so noticed and shall be given ade-
quate opportunity to show the con-
trary. 
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