§28.620

(1) No order suspending, terminating or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until:

(i) The designated agency official has
advised the applicant or recipient of its
failure to comply and has determined
that compliance cannot be secured by
voluntary means;

(ii) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to these Title
IX regulations; and

(iii) The expiration of 30 days after
the Secretary has filed with the com-
mittee of the House, and the com-
mittee of the Senate having legislative
jurisdiction over the program involved,
a full written report of the cir-
cumstances and the grounds for such
action.

(2) Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall
be limited to the particular political
entity, or part thereof, or other appli-
cant or recipient as to whom such a
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such
noncompliance has been so found.

(d) Other means authorized by law. (1)
No action to effect compliance by any
other means authorized by law shall be
taken until:

(i) The designated agency official has
determined that compliance cannot be
secured by voluntary means;

(ii) The recipient has been notified of
its failure to comply and of the action
to be taken to effect compliance; and

(iii) The expiration of at least 10 days
from the mailing of such notice to the
recipient.

(2) During this period of at least 10
days additional efforts shall be made to
persuade the recipient to comply with
these Title IX regulations and to take
such corrective action as may be ap-
propriate.
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§28.620 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §28.615(c), reasonable notice
shall be given by registered or certified
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mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either:

(1) Fix a date not less than 20 days
after the date of such notice within
which the applicant or recipient may
request of the designated agency offi-
cial that the matter be scheduled for
hearing; or

(2) Advise the applicant or recipient
that the matter in question has been
set down for hearing at a stated place
and time. The time and place so fixed
shall be reasonable and shall be subject
to change for cause. The complainant,
if any, shall be advised of the time and
place of the hearing. An applicant or
recipient may waive a hearing and sub-
mit written information and argument
for the record. The failure of an appli-
cant or recipient to request a hearing
for which a date has been set shall be
deemed to be a waiver of the right to a
hearing under 20 U.S.C. 1682 and
§28.615(c) and consent to the making of
a decision on the basis of such informa-
tion as may be filed as the record.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Department in Washington, DC, at a
time fixed by the designated agency of-
ficial unless the official determines
that the convenience of the applicant
or recipient or of the Department re-
quires that another place be selected.
Hearings shall be held before a hearing
officer designated in accordance with 5
U.S.C. 556(b).

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 5564—
557 (sections 5-8 of the Administrative
Procedure Act), and in accordance with
such rules of procedure as are proper
(and not inconsistent with this section)
relating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
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section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the hearing officer at
the outset of or during the hearing.
Any person (other than a Government
employee considered to be on official
business) who, having been invited or
requested to appear and testify as a
witness on the Government’s behalf,
attends at a time and place scheduled
for a hearing provided for by these
Title IX regulations, may be reim-
bursed for his or her travel and actual
expenses of attendance in an amount
not to exceed the amount payable
under the standardized travel regula-
tions to a Government employee trav-
eling on official business.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to these Title IX regulations, but
rules or principles designed to assure
production of the most credible evi-
dence available and to subject testi-
mony to test by cross-examination
shall be applied where reasonably nec-
essary by the hearing officer. The hear-
ing officer may exclude irrelevant, im-
material, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record
shall be open to examination by the
parties and opportunity shall be given
to refute facts and arguments advanced
on either side of the issues. A tran-
script shall be made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the
record. All decisions shall be based
upon the hearing record and written
findings shall be made.

(e) Consolidated or Joint Hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with these Title IX regula-
tions with respect to two or more pro-
grams to which these Title IX regula-
tions apply, or noncompliance with
these Title IX regulations and the reg-
ulations of one or more other Federal
departments or agencies issued under
Title IX, the designated agency official
may, by agreement with such other de-
partments or agencies where applica-
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ble, provide for the conduct of consoli-
dated or joint hearings, and for the ap-
plication to such hearings of rules of
procedures not inconsistent with these
Title IX regulations. Final decisions in
such cases, insofar as these Title IX
regulations are concerned, shall be
made in accordance with §28.625.

[656 FR 52883, Aug. 30, 2000]

§28.625 Decisions and notices.

(a) Decisions by hearing officers. After
a hearing is held by a hearing officer
such hearing officer shall either make
an initial decision, if so authorized, or
certify the entire record including rec-
ommended findings and proposed deci-
sion to the reviewing authority for a
final decision, and a copy of such ini-
tial decision or certification shall be
mailed to the applicant or recipient
and to the complainant, if any. Where
the initial decision referred to in this
paragraph or in paragraph (c) of this
section is made by the hearing officer,
the applicant or recipient or the coun-
sel for the Department may, within the
period provided for in the rules of pro-
cedure issued by the designated agency
official, file with the reviewing author-
ity exceptions to the initial decision,
with the reasons therefor. Upon the fil-
ing of such exceptions the reviewing
authority shall review the initial deci-
sion and issue its own decision thereof
including the reasons therefor. In the
absence of exceptions the initial deci-
sion shall constitute the final decision,
subject to the provisions of paragraph
(e) of this section.

(b) Decisions on record or review by the
reviewing authority. Whenever a record
is certified to the reviewing authority
for decision or it reviews the decision
of a hearing officer pursuant to para-
graph (a) or (c¢) of this section, the ap-
plicant or recipient shall be given rea-
sonable opportunity to file with it
briefs or other written statements of
its contentions, and a copy of the final
decision of the reviewing authority
shall be given in writing to the appli-
cant or recipient and to the complain-
ant, if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to §28.620, the reviewing au-
thority shall make its final decision on
the record or refer the matter to a
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