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(b) If the debtor requests an oppor-
tunity to inspect or copy the Depart-
ment’s records concerning the disputed 
claim, 10 business days will be granted 
for the review. The time period will be 
measured from the time the request for 
inspection is granted or from the time 
the copy of the records is received by 
the debtor. 

(c) Pending the resolution of a dis-
pute by the debtor, transactions in any 
of the debtor’s account(s) maintained 
in the Department may be temporarily 
suspended. Depending on the type of 
transaction the suspension could pre-
clude its payment, removal, or trans-
fer, as well as prevent the payment of 
interest or discount due thereon. 
Should the dispute be resolved in the 
debtor’s favor, the suspension will be 
immediately lifted. 

(d) During the review period, inter-
est, penalties, and administrative costs 
authorized under the Federal Claims 
Collection Act of 1966, as amended, will 
continue to accrue.

§ 5.36 Written agreement for repay-
ment. 

A debtor who admits liability but 
elects not to have the debt collected by 
administrative offset will be afforded 
an opportunity to negotiate a written 
agreement for the repayment of the 
debt. If the financial condition of the 
debtor does not support the ability to 
pay in one lump-sum, reasonable in-
stallments may be considered. No in-
stallment arrangement will be consid-
ered unless the debtor submits a finan-
cial statement, executed under penalty 
of perjury, reflecting the debtor’s as-
sets, liabilities, income, and expenses. 
The financial statement must be sub-
mitted within 10 business days of the 
Department’s request for the state-
ment. At the Department’s option, a 
confess-judgment note or bond of in-
demnity with surety may be required 
for installment agreements. Notwith-
standing the provisions of this section, 
any reduction or compromise of a 
claim will be governed by 4 CFR part 
103 and 31 CFR 5.3.

§ 5.37 Administrative offset. 
(a) If the debtor does not exercise the 

right to request a review within the 
time specified in § 5.35 or if as a result 

of the review, it is determined that the 
debt is due and no written agreement is 
executed, then administrative offset 
shall be ordered in accordance with 
these regulations without further no-
tice. 

(b) Requests for offset to other Federal 
agencies. The Secretary or his or her 
designee may request that funds due 
and payable to a debtor by another 
Federal agency be administratively off-
set in order to collect a debt owed to 
the Department by that debtor. In re-
questing administrative offset, the De-
partment, as creditor, will certify in 
writing to the Federal agency holding 
funds of the debtor: 

(1) That the debtor owes the debt; 
(2) The amount and basis of the debt; 

and 
(3) That the agency has complied 

with the requirements of 31 U.S.C. 3716, 
its own administrative offset regula-
tions and the applicable provisions of 4 
CFR part 102 with respect to providing 
the debtor with due process. 

(c) Requests for offset from other Fed-
eral agencies. Any Federal agency may 
request that funds due and payable to 
its debtor by the Department be ad-
ministratively offset in order to collect 
a debt owed to such Federal agency by 
the debtor. The Department shall ini-
tiate the requested offset only upon: 

(1) Receipt of written certification 
from the creditor agency: 

(i) That the debtor owes the debt; 
(ii) The amount and basis of the debt; 
(iii) That the agency has prescribed 

regulations for the exercise of adminis-
trative offset; and 

(iv) That the agency has complied 
with its own administrative offset reg-
ulations and with the applicable provi-
sions of 4 CFR part 102, including pro-
viding any required hearing or review. 

(2) A determination by the Depart-
ment that collection by offset against 
funds payable by the Department 
would be in the best interest of the 
United States as determined by the 
facts and circumstances of the par-
ticular case, and that such offset would 
not otherwise be contrary to law.

§ 5.38 Jeopardy procedure. 
The Department may effect an ad-

ministrative offset against a payment 
to be made to the debtor prior to the 

VerDate Jul<17>2002 15:23 Jul 20, 2002 Jkt 197115 PO 00000 Frm 00124 Fmt 8010 Sfmt 8010 Y:\SGML\197115T.XXX pfrm12 PsN: 197115T



125

Office of the Secretary of the Treasury § 6.4

completion of the procedures required 
by §§ 5.34 and 5.34 of this part if failure 
to take the offset would substantially 
jeopardize the Department’s ability to 
collect the debt, and the time before 
the payment is to be made does not 
reasonably permit the completion of 
those procedures. Such prior offset 
shall be promptly followed by the com-
pletion of those procedures. Amounts 
recovered by offset but later found not 
to be owed to the Department shall be 
promptly refunded.
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Subpart A—General Provisions
§ 6.1 Purpose of these rules. 

The Equal Access to Justice Act, 5 
U.S.C. 504 (called ‘‘the Act’’ in this 
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore agencies of the Government of the 

United States. An eligible party may 
receive an award when it prevails over 
an agency, unless the agency’s position 
in the proceeding was substantially 
justified or special circumstances 
make an award unjust. The rules in 
this part describe the parties eligible 
for awards and the proceedings that are 
covered. They also explain how to 
apply for awards, and the procedures 
and standards that the Treasury De-
partment will use to make them.

§ 6.2 When the Act applies. 
The Act applies to any adversary ad-

judication pending before an agency at 
any time between October 1, 1981 and 
September 30, 1984. This includes pro-
ceedings begun before October 1, 1981, if 
final agency action has not been taken 
before that date, and proceedings pend-
ing on September 30, 1984, regardless of 
when they were initiated or when final 
agency action occurs.

§ 6.3 Proceedings covered. 
The Act applies to adversary adju-

dications required to be conducted by 
the Treasury Department under 5 
U.S.C. 554. Within the Treasury Depart-
ment, these proceedings are: 

(a) Bureau of Alcohol, Tobacco and 
Firearms: (1) Permit proceedings under 
the Federal Alcohol Administration 
Act (27 U.S.C. 204); (2) Permit pro-
ceedings under the Internal Revenue 
Code of 1954 (26 U.S.C. 5171, 5271, 5713); 
(3) License and permit proceedings 
under the Federal Explosives Laws (18 
U.S.C. 843). 

(b) Comptroller of the Currency: 
All proceedings conducted under 12 
CFR part 19, subpart A.

§ 6.4 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney fees and other expenses under 
the Act, the applicant must be a party 
to the adversary adjudication for which 
it seeks an award. The term ‘‘party’’ is 
defined in 5 U.S.C. 551(3). The applicant 
must show that it meets all conditions 
of eligibility set out in this subpart 
and has complied with the require-
ments in Subpart B of this part. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $1 million; 
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