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used in the examination and approval
of the title. The disposition of final
title assemblies will be governed by
§644.71.

(2) The procedures described in
§§644.81 through 644.88 do not apply to
the extinguishment of outstanding
rights, including subordination of ease-
ments and similar interests, under the
provisions of relocation contracts, as
differentiated from the acquisition of
land or easements, or the subordina-
tion of oil, gas, and other mineral
rights, to be utilized for project pur-
poses.

(e) Acquisition By Exchange—(1) Mili-
tary. The authority to acquire land by
exchange for military projects is pro-
vided in 10 U.S.C. 2672, and in the Mili-
tary Construction Authorization Act
passed each year. As an example sec-
tions 601 and 702, Pub. L. 95-82, August
1, 1977, the Military Construction Au-
thorization Act, 1978, provides in part,
that ‘‘the authority to acquire real es-
tate or land includes authority to
make surveys and to acquire land, and
interests in land (including temporary
use), by gift, purchase, exchange of
Government-owned land, or other-
wise.” Title 10 U.S.C. 2662a—4 provides
that a transfer of real property owned
by the United States to another Fed-
eral agency or another military depart-
ment or to a state must be reported to
the Committees on Armed Services if
the estimated value of the property is
more than $50,000. A prerequisite to
any acquisition by exchange is author-
ity for the acquisition.

(2) Civil Works. The authority to ex-
change land or other Government prop-
erty for private lands or property in
execution of an authorized river and
harbor or flood control work or im-
provement is found in 33 U.S.C. 558b
and 558b-1.

(3) Coordination with the Office of
Managment and Budget (OMB). OMB re-
quests that each proposal to use Gov-
ernment-owned property in a land ac-
quisition exchange be cleared with the
appropriate Associate Director of OMB.
Disposal actions where exchange
through the authority of the General
Services Administration or specific
legislation is envisioned will be cleared
with OMB prior to filing a disposal re-
port pursuant to 10 U.S.C. 2662. A draft

32 CFR Ch. V (7-1-02 Edition)

letter to the Associate Director, Office
of Management and Budget will be sub-
mitted to HQDA (DAEN-REA) WASH
DC 20314 stating the requirement for
the new acquisition, the description of
the property to be excessed, its esti-
mated fair market value, and a jus-
tification for the exchange of that
property as constituting its highest
and best use. OMB clearance will be re-
quired before disposal reports outlining
exchange proposals are filed with the
Congress.

INVOLUNTARY ACQUISITION BY THE
UNITED STATES

§644.101 General.

This Section describes procedures of
the Corps of Engineers relating to the
involuntary acquisition of land and in-
terests in land on the basis of a phys-
ical appropriation or use by the United
States. It is applicable to all Division
and District Engineers having real es-
tate responsibilities.

§644.102 Examples of involuntary ac-
quisitions.

While the Secretary of the Army and
Secretary of the Air Force have no au-
thority to acquire interests in real
property except under express author-
ization and appropriation made by Con-
gress, the Government may, neverthe-
less, in the performance of an author-
ized act involuntarily acquire an inter-
est in real property, for which the
owner is entitled to just compensation.
Whenever a plaintiff successfully pros-
ecutes litigation which establishes that
an interest in real property has been
taken, the interest so taken should be
confirmed in the form of a grant, wher-
ever possible. The instrument should
be recorded in the public land records
and permanently retained in the real
estate files, as evidence of the interest
taken and as a protection against pos-
sible future claims of purchasers for
value without notice. No employee or
representative of the Corps of Engi-
neers shall intentionally make it nec-
essary for an owner to institute legal
proceedings to prove the fact of the
taking of his property, as prescribed by
Pub. L. 91-646. Examples of involuntary
acquisition are:
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(a) Damage to real property caused
by flooding, saturation, seepage, ero-
sion, or other causes arising out of the
construction, operation, or mainte-
nance of an authorized project.

(b) Damage as a result of overflights
of aircraft.

(c) Other instances where Govern-
ment actions result in a restriction of
the use of property.

§644.103 Litigation Reports.

In those cases where a landowner
files suit alleging that the Government
took his property or an interest there-
in, a litigation report should be fur-
nished in accordance with ER 1180-1-1.
Litigation reports will be submitted in
quadruplicate in cases involving mili-
tary installations, and in triplicate in
cases involving civil works. District
and Division Engineers will furnish an
additional copy direct to the local
United States Attorney in actions in a
United States District Court. In addi-
tion to the information required by ER
1180-1-1, there will be furnished pre-
liminary certificates of title to prop-
erties subject to the taking, covering a
period of search of at least 25 years
prior to initiation of the action, and in-
dicating the date of acquisition of the
plaintiff’s interest. Certificates may be
procured commercially, or may be pre-
pared by a staff attorney.

(a) Avigation Easements. Reports on
actions alleging the taking of an
avigation easement should include the
following information together with
supporting exhibits:

(1) Permanency of the installation
and its designated use;

(2) Dates of commencement of use of
the runway involved and of each exten-
sion thereof;

(3) Date of commencement of take-
offs and landings by regularly assigned
aircraft of the type (identify) causing
the taking;

(4) Frequency and actual height of
flight of the particular aircraft over
some portion of plaintiff’s property;

(5) Any applicable zoning regulations
affecting use of the property;

(6) A drawing at an approximate
scale of 1" to 400’ showing the location
and length of the present runway, its
original length, and each extension,
and also showing the location of plain-
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tiff’s property with relation to the ap-
proach-departure zone of the runway
and the longitudinal distance in feet,
measured along the extended center
line from the end of the runway and
the lateral distance measured perpen-
dicular to the extended center line, of
the plaintiff’s property and of any
dwellings thereon.

(7T) A vertical projection of the draw-
ing at an approximate scale 1" to 100
showing the approach-departure clear-
ance surface at the specified slope ratio
and the mean sea level heights of the
end of the runway and of the plaintiff’s
property and any dwellings thereon;
and

(8) Name of the person qualified to
testify concerning preparation of the
drawing.

(b) Clearance Easements. Litigation
reports on actions alleging the taking
of a clearance easement will contain
the following:

(1) Details of any prior acquisition of
clearance easements over the same
property;

(2) Statement as to any outstanding
clearance easement directives, includ-
ing criteria for approach and transition
zones, status of negotiations, and cop-
ies of appraisal reports;

(3) Statement that all acquisition of
clearance easements has been stopped,
unless their prompt acquisition is nec-
essary to provide for current flight op-
eration; and

(4) Recommendation that there be in-
cluded in the estate, in the event of
settlement, provisions for the clear-
ance of existing obstructions and pro-
hibition against future obstructions,
provided that circumstances will per-
mit a delay in the acquistion of a clear-
ance easement until completion of the
litigation.

(c) Appraisal Reports. Appraisal re-
ports will be submitted to HQDA
(DAEN-REE) WASH DC 20314 after the
Department of Justice has determined
the date (or dates) of taking. These re-
ports will reflect the ‘‘before’” and
“after’”” values of the property, based
on the assumption that the United
States acquired an easement on that
date (or dates).
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