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(d) Issuance of Title Opinions. Division 
and District Engineers are authorized 
to designate staff attorneys to give 
written approval of the sufficiency of 
title to land for the purposes for which 
the property is being acquired. Such 
attorneys shall issue preliminary and/
or final opinions of title. 

(1) Attorneys designated for such 
purposes will have as a minimum five 
years legal experience, from the date of 
admission to a State bar, including 
three years experience in the law of 
real property. Real estate attorneys on 
the staffs of Division and District Engi-
neers, who possess these qualifications, 
will be designated by the Division and 
District Engineers, in writing, to pass 
on the sufficiency of title to lands pur-
suant to the said delegation. The 
names of such attorneys shall be fur-
nished to HQDA (DAEN–REA–P) WASH 
DC 20314 as soon as possible. 

(2) A final opinion of title shall be 
issued in all acquisitions, except for 
easement acquisitions not in excess of 
$1,000 which are governed by § 644.69(b). 

(3) Division and District Engineers 
are authorized to waive the issuance of 
written preliminary opinions of title 
where the closing of the case is based 
upon a certificate of title or title in-
surance issued by an acceptable and ap-
proved title company, in either fee or 
easement acquisitions. 

(4) A preliminary and a final opinion 
of title shall be issued in all fee and 
easement acquisitions involving ab-
stracts of title, except for easement ac-
quisitions not in excess of $1,000 which 
are governed by § 644.69(b). 

(5) Any final title opinion issued pur-
suant to the delegated authority shall 
substantially follow the format of the 
Attorney’s Final Title Opinion (Figure 
5–3 of ER 405–1–12). 

(e) Opinion of Attorney General. When-
ever the District or Division Engineer 
determines that a title defect is of such 
character that a possibility exists that 
it may be waived, the case shall be sub-
mitted to HQDA (DAEN–REA–P) WASH 
DC 20314 for review and transmittal to 
the Attorney General for a title opin-
ion. The letter of submittal shall con-
tain or be accompanied by the informa-
tion and data required by § 644.72(b). 

(f) Rejection Opinion. If it is obvious 
that no possibility of waiver of a title 

defect exists, a title opinion shall be 
issued according to the procedure set 
forth in § 644.67(d). Copies of such opin-
ion shall be submitted with the con-
demnation assembly.

§ 644.68 Title Clearance—Certificate of 
Title and Title Insurance. 

(a) Curative Action. Upon receipt of an 
acceptable certificate of title, ENG 
Form 903 or an interim binder on an 
owner’s title guarantee or insurance 
policy, ENG Form 1014, the title evi-
dence will be reviewed by a qualified 
real estate attorney of the Corps of En-
gineers. Where the title evidence indi-
cates that the acquisition of the land 
or interest therein by purchase is fea-
sible, and a satisfactory ENG Form 42, 
Offer to Sell Real Property, or ENG 
Form 2970, Offer to Sell Easement, is 
received from the landowner and ac-
cepted by the Government, curative ac-
tion will be conducted and curative 
material will be processed as follows: 

(1) With regard to the title objections 
set forth in Schedule ‘‘B’’ of certifi-
cates of title or interim binders, it will 
be necessary to take such curative ac-
tion as will insure the issuance of a 
final certificate of title or title guar-
antee or insurance policy showing title 
vested in the United States of America, 
subject only to those objections, if any, 
which have been administratively 
waived. 

(2) As set forth in the title contract, 
the title company will authorize its 
local representative to give final ap-
proval of curative material furnished 
to satisfy such objections and insure 
their elimination from the final certifi-
cate of title or title guarantee or insur-
ance policy. As such curative material 
is approved, the local representative of 
the title company will: 

(i) Initial, or otherwise indicate, on 
the margin of the preliminary certifi-
cate or interim binder, the fact that 
the objection has been eliminated 
through the procurement of satisfac-
tory curative material. 

(ii) Determine whether or not he 
wishes the curative instrument re-
corded and if the instrument is to be 
recorded, so indicate on the margin of 
the certificate or interim binder. By 
the express terms of the offer to sell, 
the vendor is responsible for payment 

VerDate Jun<13>2002 09:38 Jul 19, 2002 Jkt 197120 PO 00000 Frm 00151 Fmt 8010 Sfmt 8010 Y:\SGML\197120T.XXX pfrm17 PsN: 197120T



152

32 CFR Ch. V (7–1–02 Edition)§ 644.68

of recording fees on such curative ma-
terial. 

(iii) Where curative material is not 
recorded, the title company will be per-
mitted to retain such material if they 
wish it for their files; otherwise, it will 
be placed with the title assembly. If 
the original curative instruments are 
retained by the title company, true 
copies will be transmitted with the 
Final Title Assembly to HQDA (DAEN–
REA–P) WASH DC 20314. 

(b) Intermediate Certificates or Interim 
Binders. In the following types of cases, 
it may be necessary, after examination 
of the preliminary certificates of title 
or interim binder, to obtain inter-
mediate certificates of title or interim 
binders in order to perfect title prior to 
closing the transaction: 

(1) When the signer of the offer is not 
the record title holder but is the holder 
of a contract for purchase, recorded or 
unrecorded, the preliminary certificate 
of title or interim binder will show 
title in the record title holder. In such 
cases, the certificate or binder will 
make appropriate reference to the con-
tract. It will recite the action nec-
essary to complete the contract and ef-
fect transfer of title from the record 
holder to the contract purchaser. When 
the deed to the contract purchaser is 
recorded, an intermediate certificate of 
title or interim binder, in proper form, 
will be obtained. 

(2) In those cases in which record 
title is vested in a deceased person, the 
preliminary certificate of title or in-
terim binder may be issued in the name 
of the deceased record owner, followed 
by the word ‘‘deceased,’’ and will be ac-
companied by a letter from the title 
company stating whether a judicial 
proceeding will be required, or whether 
affidavits of heirship, or other forms of 
proof, will suffice to permit the 
issuance of intermediate certificate or 
binder showing title vested in the heirs 
of the deceased. 

(i) Where a judicial proceeding is re-
quired, action will immediately be 
taken by the owners to perfect title by 
such proceeding, and, upon completion, 
an intermediate certificate of title or 
interim binder should be obtained. If 
such action cannot be completed with-
in 60 days, action will be taken to ac-

quire the tract by condemnation, 
§ 644.72(a). 

(ii) Where a judicial proceeding is not 
required, it will be necessary to effect 
the necessary curative action and ob-
tain an intermediate certificate or in-
terim binder showing title in the heirs 
of the deceased record owners. 

(3) In those cases in which convey-
ance to the United States is to be made 
by a fiduciary, a corporation, a polit-
ical subdivision, or an unincorporated 
association, the certificate of title or 
interim binder will state whether the 
proposed grantor has legal authority to 
convey valid title to the United States, 
and, if so, will cite the source of the 
authority. If the preliminary certifi-
cate of title or interim binder does not 
so indicate, it will be returned to the 
title company for correction or for 
issuance of an intermediate certificate 
of title or interim binder. 

(4) Where the certificate of title or 
interim binder contains any objection, 
or reference to liens of taxes, assess-
ments, bonds, or other indebtedness of 
a road improvement, school, drainage, 
or other type of special improvement 
district, the specifications provide that 
the certificate or interim binder will 
also contain reference to the statute or 
statutes, under which the district was 
created, its bonds issued, and its taxes 
levied; the amount of taxes and assess-
ments levied and bonds issued; and 
other additional pertinent information. 
If the preliminary certificate or in-
terim binder does not contain suffi-
cient information to enable an exam-
ining attorney to determine the nature 
and extent of the lien, if any, on the 
land, of such taxes, assessments and 
bonds, it will be returned to the title 
company for correction or for issuance 
of an intermediate certificate of title 
or interim binder. If the preliminary 
certificate or interim binder does not 
clearly indicate that the bonds or taxes 
of such district become a lien annually 
at the same time as the lien of ad valo-
rem taxes attaches to land in the State 
and that the lien is of the same nature 
as the lien of ad valorem taxes, the in-
formation specified above must be ob-
tained and a determination must be 
made as to the nature and extent of the 
liens of such bonds and taxes. 
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(5) Where the certificate of title or 
interim binder discloses a covenant or 
condition restricting the use of the 
land, the certificate or interim binder 
will set forth the restriction, will quote 
the provision imposing the restriction 
or creating the right of reverter for a 
breach thereof, and will state whether 
a release will eliminate the objection. 
If such information is not contained in 
the preliminary certificate of title or 
interim binder, it will be returned to 
the title company for correction or for 
issuance of an intermediate certificate 
of title or interim binder. If a release 
will eliminate the objection, action 
will be taken to obtain an appropriate 
release from the person or persons 
holding the right of reverter. Should 
the title company hold that the title 
cannot be perfected by a release or if 
an acceptable release cannot be ob-
tained, action will be taken to acquire 
the tract by condemnation. 

(6) When the specifications require 
the title company to include any of the 
above information in the preliminary 
certificate of title or interim binder 
and it is necessary to obtain an inter-
mediate certificate of title or interim 
binder due to the omission of such in-
formation from the preliminary report 
by the title company, the intermediate 
certificate of title or interim binder 
will be furnished without cost to the 
United States. 

(c) Question of Law. Any difficult or 
complicated question of law raised by 
an objection or exception in a prelimi-
nary or intermediate certificate of 
title or interim binder should be sub-
mitted to HQDA (DAEN–REA–P) WASH 
DC 20314 for review and transmittal to 
the Attorney General for an opinion. 
The letter of submittal shall contain a 
full statement of the facts and ref-
erences to the provisions of applicable 
statutes and pertinent decisions of 
state courts on the question involved. 
This action should be taken before 
closing. This action should also be 
taken on questions involving the na-
ture and extent of the liens of bonded 
indebtedness, assessments, or taxes to 
meet the bonded indebtedness of spe-
cial improvement districts, or relating 
to restrictive covenants.

§ 644.69 Title Clearance—Easements. 
(a) Easements Costing in Excess of 

$1,000. Curative action and clearance of 
title to easements costing in excess of 
$1,000 will be the same as in fee acquisi-
tions, as outlined above, except as fol-
lows: 

(1) Under an agreement with the De-
partment of Justice, title to easements 
will be approved subject to outstanding 
encumbrances, such as mortgages, 
deeds of trust, judgments, and vendors’ 
liens, where the tract is not encum-
bered in excess of 50 percent of the rea-
sonable value of the remaining prop-
erty, and the consideration being paid 
for the easement does not represent a 
sum in excess of ten percent of the 
value of the remaining property. (As to 
taxes, see § 644.70(k)(6).) 

(2) For the purpose of making the de-
terminations necessary to apply the 
formula set forth in paragraph (a)(1) of 
this section, resort may be had to the 
tract appraisal, provided it is based on 
a ‘‘before and after’’ approach, in which 
case the amount of the ‘‘after’’ ap-
praisal will be used as the reasonable 
value of the remaining property. In the 
event no such appraisal has been made, 
a memorandum estimate by a qualified 
appraiser (staff or contract) will be ob-
tained. Determination of the total en-
cumbrances may be made on the basis 
of the face of the encumbering instru-
ments. However, if it is necessary to 
determine that the total amount of the 
outstanding liens as of the date of clos-
ing has been reduced to an amount less 
than 50 percent of the reasonable value 
of the remaining property, such reduc-
tion must be evidenced by signed state-
ments from the lienees or their author-
ized representatives. The appraisal or 
memorandum estimate and the lienee 
statements will be placed in the tract 
file. 

(3) On the basis of the determinations 
described in paragraph (a)(2) of this 
section, the appropriate information 
will be inserted on ENG Form 3536, 
Statement Concerning Outstanding En-
cumbrances, which will be signed by 
the closing agent. The original will ap-
pear as a separate document in the 
Final Title Assembly submitted to 
HQDA (DAEN–REA–P) WASH DC 20314. 

(b) Easements Costing Not in Excess of 
$1,000. (1) Requirements for the release 
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