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§222.156 How is an administrative
hearing conducted?

Administrative hearings under this
subpart are conducted as follows:

(a) The administrative hearing is
conducted by an ALJ appointed under 5
U.S.C. 3105, who issues rules of proce-
dure that are proper and not incon-
sistent with this subpart.

(b) The parties may introduce all rel-
evant evidence on the issues stated in
the applicant’s request for hearing or
on other issues determined by the ALJ
during the proceeding. The application
in question and all amendments and
exhibits must be made part of the hear-
ing record.

(c) Technical rules of evidence, in-
cluding the Federal Rules of Evidence,
do not apply to hearings conducted
under this subpart, but the ALJ may
apply rules designed to assure produc-
tion of the most credible evidence
available, including allowing the cross-
examination of witnesses.

(d) Each party may examine all docu-
ments and other evidence offered or ac-
cepted for the record, and may have
the opportunity to refute facts and ar-
guments advanced on either side of the
issues.

(e) A transcript must be made of the
oral evidence unless the parties agree
otherwise.

(f) Bach party may be represented by
counsel.

(g) The ALJ is bound by all applica-
ble statutes and regulations and may
neither waive them nor rule them in-
valid.

(Authority: 5 U.S.C. 556 and 3105; 20 U.S.C.
7711(a))

[60 FR 50778, Sept. 29, 1995, as amended at 62
FR 35419, July 1, 1997]

§222.157 What procedures apply for
issuing or appealing an administra-
tive law judge’s decision?

(a) Decision. (1) The ALJ—

(i) Makes written findings and an ini-
tial decision based upon the hearing
record; and

(ii) Forwards to the Secretary, and
mails to each party, a copy of the writ-
ten findings and initial decision.

(2) An ALJ’s initial decision con-
stitutes the Secretary’s final decision
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without any further proceedings un-
less—

(i) A party, within the time limits
stated in paragraph (b)(1)(ii) of this
section, requests the Secretary to re-
view the decision and that request is
granted; or

(ii) The Secretary otherwise deter-
mines, within the time limits stated in
paragraph (b)(2)(ii) of this section, to
review the initial decision.

(3) When an initial decision becomes
the Secretary’s final decision without
any further proceedings, the Depart-
ment’s Office of Hearings and Appeals
notifies the parties of the finality of
the decision.

(b) Administrative appeal of an initial
decision. (1)(i) Any party may request
the Secretary to review an initial deci-
sion.

(ii) A party must file such a request
for review within 30 days of the party’s
receipt of the initial decision.

(2) The Secretary may—

(i) Grant or deny a timely request for
review of an initial decision; or

(ii) Otherwise determine to review
the decision, so long as that determina-
tion is made within 45 days of the date
of receipt of the initial decision.

(3) The Secretary mails to each party
written notice of—

(i) The Secretary’s action granting or
denying a request for review of an ini-
tial decision; or

(ii) The Secretary’s determination to
review an initial decision.

(Authority: 20 U.S.C. 7711(a))

[60 FR 50778, Sept. 29, 1995, as amended at 62
FR 35419, July 1, 1997]

§222.158 What procedures apply to the
Secretary’s review of an initial deci-
sion?

When the Secretary reviews an ini-
tial decision, the Secretary—

(a) Notifies the applicant in writing
that it may file a written statement or
comments; and

(b) Mails to each party written notice
of the Secretary’s final decision.

(Authority: 20 U.S.C. 7711(a))

[60 FR 50778, Sept. 29, 1995, as amended at 62
FR 35419, July 1, 1997]
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