Off. of Spec. Educ. and Rehab. Services, Education

(i) Construction. Nothing in this part
should be construed to alter the re-
quirements imposed on a State Med-
icaid agency, or any other agency ad-
ministering a public insurance pro-
gram by Federal statute, regulations
or policy under title XIX, or title XXI
of the Social Security Act, or any
other public insurance program.

(Authority: 20 U.S.C. 1412(a)(12)(A), (B), and
(C); 1401(8))

§300.143 SEA implementation of pro-
cedural safeguards.

The State must have on file with the
Secretary the procedures that the SEA
(and any agency assigned responsi-
bility pursuant to §300.600(d)) follows
to inform each public agency of its re-
sponsibility for ensuring effective im-
plementation of procedural safeguards
for the children with disabilities served
by that public agency.

(Authority: 20 U.S.C. 1412(a)(11); 1415(a))

§300.144 Hearings relating to LEA eli-
gibility.

The State must have on file with the
Secretary procedures to ensure that
the SEA does not make any final deter-
mination that an LEA is not eligible
for assistance under Part B of the Act
without first giving the LEA reason-
able notice and an opportunity for a
hearing under 34 CFR 76.401(d).

(Authority: 20 U.S.C. 1412(a)(13))

§300.145 Recovery of
misclassified children.

The State must have on file with the
Secretary policies and procedures that
ensure that the State seeks to recover
any funds provided under Part B of the
Act for services to a child who is deter-
mined to be erroneously classified as
eligible to be counted under section
611(a) or (d) of the Act.

(Authority: 20 U.S.C. 1221e-3(a)(1))

§300.146 Suspension
rates.

The State must have on file with the
Secretary information to demonstrate
that the following requirements are
met:

(a) General. The SEA examines data
to determine if significant discrep-
ancies are occurring in the rate of

funds for

and expulsion
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long-term suspensions and expulsions
of children with disabilities—

(1) Among LEAs in the State; or

(2) Compared to the rates for non-
disabled children within the agencies.

(b) Review and revision of policies. If
the discrepancies described in para-
graph (a) of this section are occurring,
the SEA reviews and, if appropriate, re-
vises (or requires the affected State
agency or LEA to revise) its policies,
procedures, and practices relating to
the development and implementation
of IEPs, the use of behavioral interven-
tions, and procedural safeguards, to en-
sure that these policies, procedures,
and practices comply with the Act.

(Authority: 20 U.S.C. 612(a)(22))

§300.147 Additional information
SEA provides direct services.

(a) If the SEA provides FAPE to chil-
dren with disabilities, or provides di-
rect services to these children, the
agency—

(1) Shall comply with any additional
requirements of §§300.220-300.230(a) and
300.234-300.250 as if the agency were an
LEA; and

(2) May use amounts that are other-
wise available to the agency under
Part B of the Act to serve those chil-
dren without regard to §300.184 (relat-
ing to excess costs).

(b) The SEA must have on file with
the Secretary information to dem-
onstrate that it meets the require-
ments of paragraph (a)(1) of this sec-
tion.

(Authority: 20 U.S.C. 1412(b))

if

§300.148 Public participation.

(a) General; exception. (1) Subject to
paragraph (a)(2) of this section, each
State must ensure that, prior to the
adoption of any policies and procedures
needed to comply with this part, there
are public hearings, adequate notice of
the hearings, and an opportunity for
comment available to the general pub-
lic, including individuals with disabil-
ities and parents of children with dis-
abilities consistent with §§300.280-
300.284.

(2) A State will be considered to have
met paragraph (a)(1) of this section
with regard to a policy or procedure
needed to comply with this part if it
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can demonstrate that prior to the
adoption of that policy or procedure,
the policy or procedure was subjected
to a public review and comment proc-
ess that is required by the State for
other purposes and is comparable to
and consistent with the requirements
of §§300.280-300.284.

(b) Documentation. The State must
have on file with the Secretary infor-
mation to demonstrate that the re-
quirements of paragraph (a) of this sec-
tion are met.

(Authority: 20 U.S.C. 1412(a)(20))
§300.149 [Reserved]

§300.150 State advisory panel.

The State must have on file with the
Secretary information to demonstrate
that the State has established and
maintains an advisory panel for the
purpose of providing policy guidance
with respect to special education and
related services for children with dis-
abilities in the State in accordance
with the requirements of §§300.650—
300.653.

(Authority: 20 U.S.C. 1412(a)(21)(A))
§300.151 [Reserved]

§300.152 Prohibition against commin-
gling.

(a) The State must have on file with
the Secretary an assurance satisfac-
tory to the Secretary that the funds
under Part B of the Act are not com-
mingled with State funds.

(b) The assurance in paragraph (a) of
this section is satisfied by the use of a
separate accounting system that in-
cludes an audit trail of the expenditure
of the Part B funds. Separate bank ac-
counts are not required. (See 34 CFR
76.702 (Fiscal control and fund account-
ing procedures).)

(Authority: 20 U.S.C. 1412(a)(18)(B))

§300.153 State-level nonsupplanting.

(a) General. (1) Except as provided in
§300.230, funds paid to a State under
Part B of the Act must be used to sup-
plement the level of Federal, State,
and local funds (including funds that
are not under the direct control of the
SEA or LEAs) expended for special edu-
cation and related services provided to
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children with disabilities under Part B
of the Act and in no case to supplant
these Federal, State, and local funds.

(2) The State must have on file with
the Secretary information to dem-
onstrate to the satisfaction of the Sec-
retary that the requirements of para-
graph (a)(1) of this section are met.

(b) Waiver. If the State provides clear
and convincing evidence that all chil-
dren with disabilities have available to
them FAPE, the Secretary may waive,
in whole or in part, the requirements of
paragraph (a) of this section if the Sec-
retary concurs with the evidence pro-
vided by the State under §300.589.

(Authority: 20 U.S.C. 1412(a)(18)(c))

§300.154 Maintenance of State finan-
cial support.

(a) General. The State must have on
file with the Secretary information to
demonstrate, on either a total or per-
capita basis, that the State will not re-
duce the amount of State financial sup-
port for special education and related
services for children with disabilities,
or otherwise made available because of
the excess costs of educating those
children, below the amount of that sup-
port for the preceding fiscal year.

(b) Reduction of funds for failure to
maintain support. The Secretary re-
duces the allocation of funds under sec-
tion 611 of the Act for any fiscal year
following the fiscal year in which the
State fails to comply with the require-
ment of paragraph (a) of this section by
the same amount by which the State
fails to meet the requirement.

(c) Waivers for exceptional or uncon-
trollable circumstances. The Secretary
may waive the requirement of para-
graph (a) of this section for a State, for
one fiscal year at a time, if the Sec-
retary determines that—

(1) Granting a waiver would be equi-
table due to exceptional or uncontrol-
lable circumstances such as a natural
disaster or a precipitous and unfore-
seen decline in the financial resources
of the State; or

(2) The State meets the standard in
§300.589 for a waiver of the requirement
to supplement, and not to supplant,
funds received under Part B of the Act.

(d) Subsequent years. If, for any fiscal
year, a State fails to meet the require-
ment of paragraph (a) of this section,



