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(ii) With an opportunity for a hear-
ing.

(2) The hearing described in para-
graph (d)(1)(ii) of this section consists
of an opportunity to meet with the As-
sistant Secretary for the Office of Spe-
cial Education and Rehabilitative
Services to demonstrate why the De-
partment should not make a referral
for enforcement.

(e) Divided State agency responsibility.
For purposes of this part, if responsi-
bility for ensuring that the require-
ments of this part are met with respect
to children with disabilities who are
convicted as adults under State law
and incarcerated in adult prisons is as-
signed to a public agency other than
the SEA pursuant to §300.600(d), and if
the Secretary finds that the failure to
comply substantially with the provi-
sions of Part B of the Act or this part
are related to a failure by the public
agency, the Secretary takes one of the
enforcement actions described in para-
graph (b) of this section to ensure com-
pliance with Part B of the Act and this
part, except—

(1) Any reduction or withholding of
payments to the State under paragraph
(b)(1) of this section is proportionate to
the total funds allotted under section
611 of the Act to the State as the num-
ber of eligible children with disabilities
in adult prisons under the supervision
of the other public agency is propor-
tionate to the number of eligible indi-
viduals with disabilities in the State
under the supervision of the State edu-
cational agency; and

(2) Any withholding of funds under
paragraph (e)(1) of this section is lim-
ited to the specific agency responsible
for the failure to comply with Part B of
the Act or this part.

(Authority: 20 U.S.C. 1416)
§300.588 [Reserved]

§300.589 Waiver of requirement re-
garding supplementing and not
supplanting with Part B funds.

(a) HExcept as provided under
§§300.232-300.235, funds paid to a State
under Part B of the Act must be used
to supplement and increase the level of
Federal, State, and local funds (includ-
ing funds that are not under the direct
control of SEAs or LEAs) expended for
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special education and related services
provided to children with disabilities
under Part B of the Act and in no case
to supplant those Federal, State, and
local funds. A State may use funds it
retains under §300.602 without regard
to the prohibition on supplanting other
funds (see §300.372).

(b) If a State provides clear and con-
vincing evidence that all eligible chil-
dren with disabilities throughout the
State have FAPE available to them,
the Secretary may waive for a period of
one year in whole or in part the re-
quirement under §300.153 (regarding
State-level nonsupplanting) if the Sec-
retary concurs with the evidence pro-
vided by the State.

(c) If a State wishes to request a
waiver under this section, it must sub-
mit to the Secretary a written request
that includes—

(1) An assurance that FAPE is cur-
rently available, and will remain avail-
able throughout the period that a waiv-
er would be in effect, to all eligible
children with disabilities throughout
the State, regardless of the public
agency that is responsible for providing
FAPE to them. The assurance must be
signed by an official who has the au-
thority to provide that assurance as it
applies to all eligible children with dis-
abilities in the State;

(2) All evidence that the State wishes
the Secretary to consider in deter-
mining whether all eligible children
with disabilities have FAPE available
to them, setting forth in detail—

(i) The basis on which the State has
concluded that FAPE is available to all
eligible children in the State; and

(ii) The procedures that the State
will implement to ensure that FAPE
remains available to all eligible chil-
dren in the State, which must in-
clude—

(A) The State’s procedures under
§300.125 for ensuring that all eligible
children are identified, located and
evaluated;

(B) The State’s procedures for moni-
toring public agencies to ensure that
they comply with all requirements of
this part;

(C) The State’s complaint procedures
under §§300.660-300.662; and



§300.600

(D) The State’s hearing procedures
under §§300.507-300.5611 and 300.520-
300.528;

(3) A summary of all State and Fed-
eral monitoring reports, and State
complaint decisions (see §§300.660—
300.662) and hearing decisions (see
§§300.507-300.511 and  300.520-300.528),
issued within three years prior to the
date of the State’s request for a waiver
under this section, that includes any
finding that FAPE has not been avail-
able to one or more eligible children,
and evidence that FAPE is now avail-
able to all children addressed in those
reports or decisions; and

(4) Evidence that the State, in deter-
mining that FAPE is currently avail-
able to all eligible children with dis-
abilities in the State, has consulted
with the State advisory panel under
§300.650, the State’s parent training
and information center or centers, the
State’s protection and advocacy orga-
nization, and other organizations rep-
resenting the interests of children with
disabilities and their parents, and a
summary of the input of these organi-
zations.

(d) If the Secretary determines that
the request and supporting evidence
submitted by the State makes a prima
facie showing that FAPE is, and will
remain, available to all eligible chil-
dren with disabilities in the State, the
Secretary, after notice to the public
throughout the State, conducts a pub-
lic hearing at which all interested per-
sons and organizations may present
evidence regarding the following
issues:

(1) Whether FAPE is currently avail-
able to all eligible children with dis-
abilities in the State.

(2) Whether the State will be able to
ensure that FAPE remains available to
all eligible children with disabilities in
the State if the Secretary provides the
requested waiver.

(e) Following the hearing, the Sec-
retary, based on all submitted evi-
dence, will provide a waiver, in whole
or in part, for a period of one year if
the Secretary finds that the State has
provided clear and convincing evidence
that FAPE is currently available to all
eligible children with disabilities in
the State, and the State will be able to
ensure that FAPE remains available to
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all eligible children with disabilities in
the State if the Secretary provides the
requested waiver.

(f) A State may receive a waiver of
the requirement of section 612(a)(19)(A)
and §300.154(a) if it satisfies the re-
quirements of paragraphs (b) through
(e) of this section.

(g) The Secretary may grant subse-
quent waivers for a period of one year
each, if the Secretary determines that
the State has provided clear and con-
vincing evidence that all eligible chil-
dren with disabilities throughout the
State have, and will continue to have
throughout the one-year period of the
waiver, FAPE available to them.

(Authority: 20 U.S.C. 1412(a)(18)(C), (19)(C)(ii)
and (E))

Subpart F—State Administration
GENERAL

§300.600 Responsibility for all edu-
cational programs.

(a) The SEA is responsible for ensur-
ing—

(1) That the requirements of this part
are carried out; and

(2) That each educational program
for children with disabilities adminis-
tered within the State, including each
program administered by any other
State or local agency—

(i) Is under the general supervision of
the persons responsible for educational
programs for children with disabilities
in the SEA; and

(ii) Meets the education standards of
the SEA (including the requirements of
this part).

(b) The State must comply with para-
graph (a) of this section through State
statute, State regulation, signed agree-
ment between respective agency offi-
cials, or other documents.

(c) Part B of the Act does not limit
the responsibility of agencies other
than educational agencies for providing
or paying some or all of the costs of
FAPE to children with disabilities in
the State.

(d) Notwithstanding paragraph (a) of
this section, the Governor (or another
individual pursuant to State law) may
assign to any public agency in the
State the responsibility of ensuring
that the requirements of Part B of the



