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law and the individual chooses, the in-
dividual’s guardian, parent, or other le-
gally authorized advocate or represent-
ative, must be given an opportunity to
review the IL plan and, if necessary,
jointly redevelop and agree by signa-
ture to its terms.

(d) Coordination with vocational reha-
bilitation, developmental disabilities, and
special education programs. The develop-
ment of the IL plan and the provision
of IL services must be coordinated to
the maximum extent possible with any
individualized—

(1) Written rehabilitation program
for VR services for that individual;

(2) Habilitation program for the indi-
vidual prepared under the Develop-
mental Disabilities Assistance and Bill
of Rights Act; and

(3) Education program for the indi-
vidual prepared under part B of the In-
dividuals with Disabilities Education
Act.

(e) Termination of services. If the serv-
ice provider intends to terminate serv-
ices to an individual receiving IL serv-
ices under an IL plan, the service pro-
vider shall follow the procedures in
§364.51(b)(2)(ii) through (iv) and (c).

(Approved by the Office of Management and
Budget under control number 1820-0527)

(Authority: 29 U.S.C. 711(c) and 796c(e) and
(6))]

§364.53 What records must be main-
tained for the individual?

For each applicant for IL services
(other than information and referral)
and for each individual receiving IL
services (other than information and
referral), the service provider shall
maintain a consumer service record
that includes—

(a) Documentation concerning eligi-
bility or ineligibility for services;

(b) The services requested by the con-
sumer;

(c) Either the IL plan developed with
the consumer or a waiver signed by the
consumer stating that an IL plan is un-
necessary;

(d) The services actually provided to
the consumer; and

(e) The IL goals or objectives—

(1) Established with the consumer,
whether or not in the consumer’s IL
plan; and

(2) Achieved by the consumer.

§364.56

(f) A consumer service record may be
maintained either electronically or in
written form, except that the IL plan
and waiver must be in writing.

(Approved by the Office of Management and
Budget under control number 1820-0527)

(Authority: 29 U.S.C. Tll(c), 1712
796c(m)(4)(B))

and

§364.54 What are the durational limi-
tations on IL services?

The service provider may not impose
any uniform durational limitations on
the provision of IL services, except as
otherwise provided by Federal law or
regulation.

(Authority: 29 U.S.C. 711(c) and 796-796f-5)

§364.55 What standards shall service
providers meet?

In providing IL services to individ-
uals with significant disabilities, serv-
ice providers shall comply with—

(a) The written standards for IL serv-
ice providers established by the DSU
pursuant to 34 CFR 365.31; and

(b) All applicable State or Federal 1i-
censure or certification requirements.

(Authority: 29 U.S.C. 711(c) and 796-796f-5)

§364.56 What are the special require-
ments pertaining to the protection,
use, and release of personal infor-
mation?

(a) General provisions. The State plan
must assure that each service provider
will adopt and implement policies and
procedures to safeguard the confiden-
tiality of all personal information, in-
cluding photographs and lists of names.
These policies and procedures must as-
sure that—

(1) Specific safeguards protect cur-
rent and stored personal information;

(2) All applicants for, or recipients of,
IL services and, as appropriate, those
individuals’ legally authorized rep-
resentatives, service providers, cooper-
ating agencies, and interested persons
are informed of the confidentiality of
personal information and the condi-
tions for gaining access to and releas-
ing this information;

(3) All applicants or their legally au-
thorized representatives are informed
about the service provider’s need to
collect personal information and the
policies governing its use, including—
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(i) Identification of the authority
under which information is collected;

(ii) Explanation of the principal pur-
poses for which the service provider in-
tends to use or release the information;

(iii) Explanation of whether pro-
viding requested information to the
service provider is mandatory or vol-
untary and the effects to the individual
of not providing requested information;

(iv) Identification of those situations
in which the service provider requires
or does not require informed written
consent of the individual or his or her
legally authorized representative be-
fore information may be released; and

(v) Identification of other agencies to
which information is routinely re-
leased;

(4) Persons who are unable to com-
municate in English or who rely on al-
ternative modes of communication
must be provided an explanation of
service provider policies and proce-
dures affecting personal information
through methods that can be ade-
quately understood by them;

(6) At least the same protections are
provided to individuals with significant
disabilities as provided by State laws
and regulations; and

(6) Access to records is governed by
rules established by the service pro-
vider and any fees charged for copies of
records are reasonable and cover only
extraordinary costs of duplication or
making extensive searches.

(b) Service provider use. All personal
information in the possession of the
service provider may be used only for
the purposes directly connected with
the provision of IL services and the ad-
ministration of the IL program under
which IL services are provided. Infor-
mation containing identifiable per-
sonal information may not be shared
with advisory or other bodies that do
not have official responsibility for the
provision of IL services or the adminis-
tration of the IL program under which
IL services are provided. In the provi-
sion of IL services or the administra-
tion of the IL program under which IL
services are provided, the service pro-
vider may obtain personal information
from other service providers and co-
operating agencies under assurances
that the information may not be fur-
ther divulged, except as provided under

34 CFR Ch. Ill (7-1-02 Edition)

paragraphs (c), (d), and (e) of this sec-
tion.

(c) Release to recipients of IL services.
(1) Except as provided in paragraphs
(c)(2) and (c)(3) of this section, if re-
quested in writing by a recipient of IL
services, the service provider shall re-
lease all information in that individ-
ual’s record of services to the indi-
vidual or the individual’s legally au-
thorized representative in a timely
manner.

(2) Medical, psychological, or other
information that the service provider
determines may be harmful to the indi-
vidual may not be released directly to
the individual, but must be provided
through a qualified medical or psycho-
logical professional or the individual’s
legally authorized representative.

(3) If personal information has been
obtained from another agency or orga-
nization, it may be released only by, or
under the conditions established by,
the other agency or organization.

(d) Release for audit, evaluation, and
research. Personal information may be
released to an organization, agency, or
individual engaged in audit, evalua-
tion, or research activities only for
purposes directly connected with the
administration of an IL program, or for
purposes that would significantly im-
prove the quality of life for individuals
with significant disabilities and only if
the organization, agency, or individual
assures that—

(1) The information will be used only
for the purposes for which it is being
provided;

(2) The information will be released
only to persons officially connected
with the audit, evaluation, or research;

(3) The information will not be re-
leased to the involved individual;

(4) The information will be managed
in a manner to safeguard confiden-
tiality; and

(5) The final product will not reveal
any personally identifying information
without the informed written consent
of the involved individual or the indi-
vidual’s legally authorized representa-
tive.

(e) Release to other programs or au-
thorities. (1) Upon receiving the in-
formed written consent of the indi-
vidual or, if appropriate, the individ-
ual’s legally authorized representative,
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the service provider may release per-
sonal information to another agency or
organization for the latter’s program
purposes only to the extent that the in-
formation may be released to the in-
volved individual and only to the ex-
tent that the other agency or organiza-
tion demonstrates that the informa-
tion requested is necessary for the
proper administration of its program.

(2) Medical or psychological informa-
tion may be released pursuant to para-
graph (e)(1) of this section if the other
agency or organization assures the
service provider that the information
will be used only for the purpose for
which it is being provided and will not
be further released to the individual.

(3) The service provider shall release
personal information if required by
Federal laws or regulations.

(4) The service provider shall release
personal information in response to in-
vestigations in connection with law en-
forcement, fraud, or abuse, unless ex-
pressly prohibited by Federal or State
laws or regulations, and in response to
judicial order.

(5) The service provider also may re-
lease personal information to protect
the individual or others if the indi-
vidual poses a threat to his or her safe-
ty or to the safety of others.

(Authority: 29 U.S.C. 711(c))

§364.57 What functions and respon-
sibilities may the State delegate?

A DSU may carry out the functions
and responsibilities described in
§§364.50, 364.51 (subject to 364.43(d)),
364.52, 364.53, and 364.56 or, except as
otherwise provided, may delegate these
functions and responsibilities to the
appropriate service provider with
which the DSU subgrants or contracts
to provide IL services.

(Authority: 29 U.S.C. 711(c), 796c(f) and 796e—
2)

§364.58 What appeal procedures must
be available to consumers?

Each service provider shall—

(a) Establish policies and procedures
that an individual may use to obtain
review of decisions made by the service
provider concerning the individual’s re-
quest for IL services or the provision of
IL services to the individual; and

§364.59

(b) Use formats that are accessible to
inform each individual who seeks or is
receiving IL services from the service
provider about the procedures required
by paragraph (a) of this section.

(Authority: 29 U.S.C. 711(c))

§364.59 May an individual’s ability to
pay be considered in determining
his or her participation in the costs
of IL services?

(a) No Federal requirement or prohibi-
tion. (1) A State is neither required to
allow nor prohibited from allowing
service providers to charge consumers
for the cost of IL services.

(2) If a State allows service providers
to charge consumers for the cost of IL
services, a State is neither required to
allow nor prohibited from allowing
service providers to consider the abil-
ity of individual consumers to pay for
the cost of IL services in determining
how much a particular consumer must
contribute to the costs of a particular
IL service.

(b) State plan requirements. If a State
chooses to allow service providers to
charge consumers for the cost of IL
services or if a State chooses to allow
service providers to consider the abil-
ity of individual consumers to pay for
the cost of IL services, the State plan
must—

(1) Specify the types of IL services
for which costs may be charged and for
which a financial need test may be ap-
plied; and

(2) Assure that any consideration of
financial need is applied uniformly so
that all individuals who are eligible for
IL services are treated equally.

(c) Financial mneed. Consistent with
paragraph (b) of this section, a service
provider may choose to charge con-
sumers for the cost of IL services or
may choose to consider the financial
need of an individual who is eligible for
IL services.

(d) Written policies and documentation.
If the service provider chooses to con-
sider financial need—

(1) It shall maintain written policies
covering the specific types of IL serv-
ices for which a financial need test will
be applied; and

(2) It shall document the individual’s
participation in the cost of any IL
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