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LEA opened or significantly expanded
its enrollment, or from the SEA’s allo-
cation under the program for the suc-
ceeding academic year.

(Authority: 20 U.S.C. 8065a)

§76.794 How does an SEA allocate
funds to charter school LEAs under
a covered program in which the
SEA awards subgrants on a discre-
tionary basis?

(a) Competitive programs. (1) For cov-
ered programs in which the SEA
awards subgrants on a competitive
basis, the SEA must provide each eligi-
ble charter school LEA in the State
that is scheduled to open on or before
the closing date of any competition
under the program a full and fair op-
portunity to apply to participate in the
program.

(2) An SEA is not required to delay
the competitive process in order to
allow a charter school LEA that has
not yet opened or significantly ex-
panded its enrollment to compete for
funds under a covered program.

(b) Noncompetitive discretionary pro-
grams. The requirements in this sub-
part do not apply to discretionary pro-
grams or portions of programs under
which the SEA does not award sub-
grants through a competition.

(Authority: 20 U.S.C. 8065a)
ADJUSTMENTS

§76.796 What are the consequences of
an SEA allocating more or fewer
funds to a charter school LEA
under a covered program than the
amount for which the charter
school LEA is eligible when the
charter school LEA actually opens
or significantly expands its enroll-
ment?

(a) An SEA that allocates more or
fewer funds to a charter school LEA
than the amount for which the charter
school LEA is eligible, based on actual
enrollment or eligibility data when the
charter school LEA opens or signifi-
cantly expands its enrollment, must
make appropriate adjustments to the
amount of funds allocated to the char-
ter school LEA as well as to other
LEAs under the applicable program.

(b) Any adjustments to allocations to
charter school LEAs under this subpart
must be based on actual enrollment or

§76.799

other eligibility data for the charter
school LEA on or after the date the
charter school LEA first opens or sig-
nificantly expands its enrollment, even
if allocations or adjustments to alloca-
tions to other LEAs in the State are
based on enrollment or eligibility data
from a prior year.

(Authority: 20 U.S.C. 8065a)

§76.797 When is an SEA required to
make adjustments to allocations
under this subpart?

(a) The SEA must make any nec-
essary adjustments to allocations
under a covered program on or before
the date the SEA allocates funds to
LEAs under the program for the suc-
ceeding academic year.

(b) In allocating funds to a charter
school LEA based on adjustments made
in accordance with paragraph (a) of
this section, the SEA may use funds
from the SEA’s allocation under the
applicable covered program for the aca-
demic year in which the charter school
LEA opened or significantly expanded
its enrollment, or from the SEA’s allo-
cation under the program for the suc-
ceeding academic year.

(Authority: 20 U.S.C. 8065a)

APPLICABILITY OF THIS SUBPART TO
LOCAL EDUCATIONAL AGENCIES

§76.799 Do the requirements in this
subpart apply to LEAs?

(a) Each LEA that is responsible for
funding a charter school under a cov-
ered program must comply with the re-
quirements in this subpart on the same
basis as SEAs are required to comply
with the requirements in this subpart.

(b) In applying the requirements in
this subpart (except for §§76.785, 76.786,
and 76.787) to LEAs, references to SEA
(or State), charter school LEA, and
LEA must be read as references to
LEA, charter school, and public school,
respectively.

(Authority: 20 U.S.C. 8065a)

Subpart I—What Procedures Does
the Secretary Use To Get
Compliance?

SOURCE: 45 FR 22517, Apr. 3, 1980, unless
otherwise noted. Redesignated at 45 FR 77368,

181



§76.900

Nov. 21, 1980, and further redesignated at 64
FR 71965, Dec. 22, 1999.

§76.900 Waiver of regulations prohib-
ited.

(a) No official, agent, or employee of
ED may waive any regulation that ap-
plies to a Department program unless
the regulation specifically provide that
it may be waived.

(b) No act or failure to act by an offi-
cial, agent, or employee of ED can af-
fect the authority of the Secretary to
enforce regulations.

(Authority: 43 Dec. Comp. Gen. 31(1963))

§76.901 Office of Administrative Law
Judges.

(a) The Office of Administrative Law
Judges, established under Part E of
GEPA, has the following functions:

(1) Recovery of funds hearings under
section 452 of GEPA.

(2) Withholding hearings under sec-
tion 455 of GEPA.

(3) Cease and desist hearings under
section 456 of GEPA.

(4) Any other proceeding designated
by the Secretary under section 451 of
GEPA.

(b) The regulations of the Office of
Administrative Law Judges are at 34
CFR part 81.

(Authority: 20 U.S.C. 1234)
[67 FR 30342, July 8, 1992]

§76.902 Judicial review.

After a hearing by the Secretary, a
State is usually entitled—generally by
the statute that required the hearing—
to judicial review of the Secretary’s de-
cision.
(Authority:
6511(a))

20 U.S.C. 1221e-3, 3474, and

§76.910 Cooperation with audits.

A grantee or subgrantee shall cooper-
ate with the Secretary and the Comp-
troller General of the United States or
any of their authorized representatives
in the conduct of audits authorized by
Federal law. This cooperation includes
access without unreasonable restric-
tions to records and personnel of the

34 CFR Subtitle A (7-1-02 Edition)

grantee or subgrantee for the purpose
of obtaining relevant information.

(Authority: 5 U.S.C. appendix 3, sections
4(a)(1), 4(b)(1)(A), and 6(a)(1); 20 U.S.C. 1221e-
3(a)(1), 1232f)

[564 FR 21776, May 19, 1989]

PART 77—DEFINITIONS THAT APPLY
TO DEPARTMENT REGULATIONS

§77.1 Definitions that apply to all De-
partment programs.

(a) [Reserved]

(b) Unless a statute or regulation
provides otherwise, the following defi-
nitions in part 74 or 80 of this title
apply to the regulations in title 34 of
the Code of Federal Regulations. The
section of part 74 or 80 that contains
the definition is given in parentheses.

Award (§74.2)

Contract (includes definition of
contract’’) (§74.2) (§80.3)

Equipment (§74.2) (§80.3)

Grant (§80.3)

Personal property (§74.2)

Project period (§74.2)

Real property (§74.2) (§80.3)

Recipient (§74.2)

Supplies (§74.2) (§80.3)

‘“Sub-

(c) Unless a statute or regulation
provides otherwise, the following defi-
nitions also apply to the regulations in
this title:

Acquisition means taking ownership
of property, receiving the property as a
gift, entering into a lease-purchase ar-
rangement, or leasing the property.
The term includes processing, delivery,
and installation of property.

Applicant means a party requesting a
grant or subgrant under a program of
the Department.

Application means a request for a
grant or subgrant under a program of
the Department.

Budget means that recipient’s finan-
cial plan for carrying out the project or
program.

Budget period means an interval of
time into which a project period is di-
vided for budgetary purposes.

Department means the U.S. Depart-
ment of Education.
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