Forest Service, USDA

§251.90 Content of notice of appeal.

(a) It is the responsibility of an ap-
pellant to provide a Reviewing Officer
sufficient narrative evidence and argu-
ment to show why a decision by a
lower level officer should be reversed
or changed.

(b) An appellant must include the fol-
lowing information in a notice of ap-
peal:

(1) The appellant’s name, mailing ad-
dress, and daytime telephone number;

(2) The title or type of written in-
strument involved, the date of applica-
tion for or issuance of the written in-
strument, and the name of the respon-
sible Forest Service Officer;

(3) A brief description and the date of
the written decision being appealed;

(4) A statement of how the appellant
is adversely affected by the decision
being appealed;

(5) A statement of the facts of the
dispute and the issue(s) raised by the
appeal;

(6) Specific references to any law,
regulation, or policy that the appellant
believes to be violated and the reason
for such an allegation.

(7) A statement as to whether and
how the appellant has tried to resolve
the issue(s) being appealed with the De-
ciding Officer, the date of any discus-
sion, and the outcome of that meeting
or contact; and

(8) A statement of the relief the ap-
pellant seeks.

(c) An appellant may also include one
or more of the following in a notice of
appeal: a request for oral presentation
(§251.97); a request for stay of imple-
mentation of the decision pending deci-
sion on the appeal (§251.91); or, in those
States with a Department of Agri-
culture certified mediation program, a
request for mediation of grazing permit
cancellation or suspensions pursuant
to §251.103.

[64 FR 3362, Jan. 23, 1989; 54 FR 13807, Apr. 5,
1989, as amended at 54 FR 34510, Aug. 21, 1989;
64 FR 37846, July 14, 1999]

§251.91 Stays.

(a) A decision may be implemented
during the appeal process, unless the
Reviewing Officer grants a stay or un-
less a term grazing permit holder ap-
peals a decision and simultaneously re-
quests mediation pursuant to §251.103.

§251.91

In the case of mediation requests, a
stay is granted automatically upon re-
ceipt of the notice of appeal for the du-
ration of the mediation period as pro-
vided in §251.103.

(b) An appellant or intervenor may
request a stay of a decision at any time
while an appeal is pending, if the harm-
ful effects alleged pursuant to para-
graph (c)(3) of this section would occur
during pendency of the appeal. The Re-
viewing Officer shall not accept any re-
quest to stay implementation of a deci-
sion that is not scheduled to begin dur-
ing pendency of the appeal.

(c) To request a stay of decision, an
appellant or intervenor must—

(1) File a written request with the
Reviewing Officer;

(2) Simultaneously send a copy of the
stay request to any other appellant(s),
to intervenor(s), and to the Deciding
Officer.

(3) Provide a written justification of
the need for a stay, which at a min-
imum includes the following:

(i) A description of the specific
project(s), activity(ies), or action(s) to
be stopped.

(ii) Specific reasons why the stay
should be granted in sufficient detail to
permit the Reviewing Officer to evalu-
ate and rule upon the stay request, in-
cluding at a minimum:

(A) The specific adverse effect(s)
upon the requester;

(B) Harmful site-specific impacts or
effects on resources in the area af-
fected by the activity(ies) to be
stopped, and

(C) How the cited effects and impacts
would prevent a meaningful decision on
the merits.

(d) A Deciding Officer and other par-
ties to an appeal may provide the Re-
viewing Officer with a written response
to a stay request. A copy of any re-
sponse must be sent to all parties to
the appeal.

(e) Timeframe. The Reviewing Officer
must rule on a stay request no later
than 10 calendar days from receipt.

(f) Criteria to consider. In deciding a
stay request, a Reviewing Officer shall
consider:

(1) Information provided by the re-
quester pursuant to paragraph (c) of
this section including the validity of
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§251.92

any claim of adverse effect on the re-
quester;

(2) The effect that granting a stay
would have on preserving a meaningful
appeal on the merits;

(3) Any information provided by the
Deciding Officer or other party to the
appeal in response to the stay request;
and

(4) Any other factors the Reviewing
Officer considers relevant to the deci-
sion.

(g) Notice of decision on a stay request.
A Reviewing Officer must issue a writ-
ten decision on a stay request.

(1) If a stay is granted, the stay shall
specify the specific activities to be
stopped, duration of the stay, and rea-
sons for granting the stay.

(2) If a stay is denied in whole or in
part, the decision shall specify the rea-
sons for the denial.

(3) A copy of a decision on a stay re-
quest shall be sent to all parties to the
appeal.

(h) Duration. A stay shall remain in
effect for the 15-day period for deter-
mining discretionary review (§251.100),
unless changed by the Reviewing Offi-
cer in accordance with paragraph (i) of
this section.

(1) Change in a stay. A Reviewing Offi-
cer may change a stay decision in ac-
cordance with any terms established in
the stay decision itself or at any time
during pendency of an appeal that cir-
cumstances support a change of stay.
In making any changes to a stay deci-
sion, the Reviewing Officer must issue
a written notice to all parties to the
appeal explaining the reason for mak-
ing the changes and setting forth any
terms or conditions that apply to the
change.

(j) Petitions to change a stay. An ap-
pellant or intervenor may petition a
Reviewing Officer to change or lift a
stay at any time during the pendency
of an appeal. Such petitions must be in
writing, must explain how cir-
cumstances have changed since the
stay was imposed, and must state why
the change in the stay is being re-
quested. The petitioner must send a
copy of the petition to all parties to
the appeal.

(k) Appeal of stay decision or changes
in stay. A Reviewing Officer’s decision
to grant, deny, lift, or otherwise

36 CFR Ch. Il (7-1-02 Edition)

change a stay is not subject to further
appeal and review, except when the
first-level Reviewing Officer was the
Forest Supervisor. In this instance, the
Regional Forester has discretion to re-
view.

[64 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989; 64 FR 37846, July 14,
1999]

§251.92 Dismissal.

(a) The Reviewing Officer shall dis-
miss an appeal and close the record
without a decision on the merits when:

(1) The appellant is not eligible to ap-
peal a decision under this subpart.

(2) Appellant’s notice of appeal is not
filed within the required time period,
or the notice of appeal fails to meet the
minimum requirements of §251.90 of
this subpart to such an extent that the
Reviewing Officer lacks adequate infor-
mation on which to base a decision.

(3) In cases where there is only one
appellant, the appellant withdraws the
appeal.

(4) The requested relief cannot be
granted under existing law, fact, or
regulation.

(5) The decision is excluded from ap-
peal under this subpart (§251.83).

(6) The Deciding Officer has with-
drawn the decision under appeal.

(7) A request for review of the same
decision has been filed by the same per-
son under part 217 of this chapter.

(8) A mediated agreement is reached
(§251.103).

(b) The Reviewing Officer shall give
written notice of dismissal that in-
cludes an explanation of why the ap-
peal is dismissed.

(c) A Reviewing Officer’s dismissal
decision is subject to discretionary re-
view at the next administrative level
as provided for in §251.87(d), except
when a dismissal decision results from
withdrawal of an appeal by an appel-
lant, withdrawal of the initial decision
by the Deciding Officer, or a mediated
resolution of the dispute.

[64 FR 3362, Jan. 23, 1989, as amended at 55

FR 7896, Mar. 6, 1990; 64 FR 37846, July 14,
1999]

§251.93 Resolution of issues.

(a) Authorized Forest Service officers
shall, to the extent practicable and
consistent with the public interest,
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