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may ask any party to an appeal for ad-
ditional information as deemed nec-
essary to decide the appeal. Such re-
quests will be limited to obtaining and 
evaluating information needed to clar-
ify issues raised. The Reviewing Officer 
shall notify all parties of the request 
for information, provide it to all par-
ties, give opportunity to comment, and 
extend time periods if necessary to 
allow for submission of the informa-
tion. 

[54 FR 3362, Jan. 23, 1989, as amended at 54 
FR 34510, Aug. 21, 1989; 55 FR 7896, Mar. 6, 
1990]

§ 251.96 Intervention. 

(a) A request to intervene in an ap-
peal may be made at any time prior to 
the closing of the appeal record 
(§ 251.98) at the first level of appeal 
(§ 251.87). Requests to intervene in an 
appeal at the discretionary review 
level (§ 251.87(d)) shall be denied. 

(b) To request intervention in a first-
level appeal under this subpart, a 
party, at a minimum, must: 

(1) Submit a written petition to in-
tervene to the Reviewing Officer, 

(2) Be, as defined at § 251.81 of this 
subpart, an applicant for or holder of a 
written instrument issued by the For-
est Service that is the subject of or af-
fected by the appeal, and have an inter-
est that could be directly affected by a 
decision on the appeal, and 

(3) Show, in the request for interven-
tion, how the decision on the appeal 
would directly affect petitioner’s inter-
ests. 

(c) The Reviewing Officer determines 
whether a party requesting interven-
tion meets the requirements of para-
graph (a) of this section. In granting 
intervention, the Reviewing Officer 
must give notice to all other parties to 
the appeal. 

(d) A granting or denial of interven-
tion is not subject to appeal to a higher 
level. 

(e) Appellants and intervenors must 
concurrently furnish copies of all sub-
missions to each other as well as the 
Deciding Officer. Failure to provide 
each other copies may result in re-
moval of a submission from the appeal 
record. At the discretion of the Review-
ing Officer, appellants may be given 

additional time to review and comment 
on initial submissions by intervenors. 

(f) An intervenor cannot continue an 
appeal if the appellant withdraws the 
appeal. 

[54 FR 3362, Jan. 23, 1989, as amended at 54 
FR 34510, Aug. 21, 1989]

§ 251.97 Oral presentation. 
(a) Purpose. An oral presentation pro-

vides an additional opportunity for an 
appellant, and other parties to an ap-
peal, to present their viewpoints to the 
Reviewing Officer. The purpose is to re-
state, emphasize, and/or clarify infor-
mation related to an appeal. Oral pres-
entations are to be conducted in an in-
formal manner and shall not be subject 
to formal rules of procedure such as 
those applicable to judicial pro-
ceedings. 

(b) Requests. Only an appellant may 
request and be granted an oral presen-
tation. An appellant may request an 
oral presentation at any time prior to 
closing of the appeal record (§ 251.98). A 
Reviewing Officer shall automatically 
grant an oral presentation if the appel-
lant requested the presentation as part 
of the notice of appeal. 

(c) Participation. At the discretion of 
the Reviewing Officer, oral presen-
tations may be open to public attend-
ance, but participation is limited to 
parties to the appeal. The Reviewing 
Officer shall advise all parties to the 
appeal, including the Deciding Officer, 
of the place, time, and date of the oral 
presentation, and how the oral presen-
tation will be conducted. All parties to 
an appeal shall be invited to partici-
pate. Appellants and intervenors must 
bear any expense involved in making 
an oral presentation in person or by 
telephone. 

(d) Limitation. Oral presentations 
shall be held only at the first level of 
appeal (§ 251.87(b)).

§ 251.98 Appeal record. 
The following rules apply only to the 

appeal record for appeals at the first 
level (§ 251.87 (a), (b)): 

(a) It is the responsibility of the Re-
viewing Officer to maintain in one lo-
cation the documents related to the ap-
peal. 

(b) The record consists of the docu-
ments filed with the Reviewing Officer
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including, but not limited to, the no-
tice of appeal, responsive statement, 
replies to submissions by various par-
ties to the appeal, orders and deter-
minations made on the conduct of the 
appeal, and correspondence. 

(c) The Reviewing Officer has discre-
tion to remove from the record docu-
ments that were not sent to all parties 
to an appeal. 

(d) Unless the Reviewing Officer has 
ordered otherwise, the appeal record 
closes with the expiration of the time 
period for filing of the reply(ies) to the 
responsive statement, or at the conclu-
sion of an oral presentation, if there is 
one. The Reviewing Officer shall notify 
all parties to an appeal of the closure 
of the record. 

(e) The appeal record is open to pub-
lic inspection. 

(f) In appeals involving initial deci-
sions of the Chief (§ 251.87(a)), the es-
tablishment of an administrative 
record as defined in paragrapn (a) of 
this section shall not begin unless the 
Secretary elects to review the appeal. 
Except for the initial notice of appeal, 
any filings made previous to the Sec-
retary’s election to review will not be 
accepted. 

[54 FR 3362, Jan. 23, 1989, as amended at 54 
FR 34510, Aug. 21, 1989]

§ 251.99 Appeal decision. 
(a) The Reviewing Officer shall base 

the appeal decision on the appeal 
record and applicable laws, regulations, 
orders, policies, and procedures. 

(b) The Reviewing Officer shall af-
firm or reverse the original decision 
whole or in part and include the rea-
son(s) for the decision. The Reviewing 
Officer may also include in the appeal 
decision instructions for further action 
by the Deciding Officer. 

(c) At the first level of appeal, the 
Reviewing Officer shall make and issue 
an appeal decision within 30 days of the 
date the record is closed. 

(d) At the second level of appeal pro-
vided in § 251.87(c), the Reviewing Offi-
cer shall make and issue an appeal de-
cision within 30 days of the date the 
record is received from the first level 
Reviewing Officer. 

(e) The Reviewing Officer shall send a 
copy of all appeal decisions to all par-
ticipants. 

(f) Unless the next higher officer ex-
ercises the discretion to review an ap-
peal decision as provided in §§ 251.87(e) 
and 251.100 of this subpart, the appeal 
decision is the final administrative de-
cision of the Department of Agri-
culture and is not subject to further re-
view under this subpart or part 217 of 
this chapter. 

[54 FR 3362, Jan. 23, 1989, as amended at 54 
FR 34510, Aug. 21, 1989]

§ 251.100 Discretionary review. 

(a) Petitions or requests for discre-
tionary review shall not, in and of 
themselves, give rise to a decision to 
exercise discretionary review. In elect-
ing to exercise discretion, a Reviewing 
Officer should consider, but is not lim-
ited to, such factors as controversy 
surrounding the decision, the potential 
for litigation, and whether the appeal 
decision is precedential in nature or es-
tablishes new policy. 

(b) As provided for in §§ 251.87(d) and 
(e), 251.91(k), and 251.92, stay decisions 
rendered by a Forest Supervisor, cer-
tain dismissal decisions rendered by 
Forest Service line officers, and first-
level appeal decisions rendered by Re-
gional Foresters and the Chief (§ 251.99), 
are subject to discretionary review at 
the next highest administrative level. 
Within one day following the date of a 
decision subject to such discretionary 
review, the Reviewing Officer shall for-
ward a copy of the decision and the ini-
tial decision upon which the appeal is 
predicated to the next higher officer. 

(c) The next higher level officer shall 
have 15 calendar days from date of re-
ceipt to decide whether or not to re-
view an appeal decision and may call 
for or use the appeal record in deciding 
whether or not to review the appeal de-
cision. If the record is requested, the 
15-day period is suspended at that 
point. The lower level Reviewing Offi-
cer shall forward it within 5 days of the 
request. Upon receipt, the higher level 
officer shall have 15 days to decide 
whether or not to review the lower 
level decision. If that officer takes no 
action by the expiration of the discre-
tionary review period, appellants shall 
be notified by the discretionary level 
officer that the appeal decision of the 
Reviewing Officer stands as the final
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