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caused by operational error, improp-
erly designed treatment facilities, in-
adequate treatment facilities, lack of 
preventive maintenance, or careless or 
improper operation. 

(2) Effect of an upset. An upset con-
stitutes an affirmative defense to an 
action brought for noncompliance with 
such technology based permit effluent 
limitations if the requirements of para-
graph (n)(3) of this section are met. No 
determination made during adminis-
trative review of claims that non-
compliance was caused by upset, and 
before an action for noncompliance, is 
final administrative action subject to 
judicial review. 

(3) Conditions necessary for a dem-
onstration of upset. A permittee who 
wishes to establish the affirmative de-
fense of upset shall demonstrate, 
through properly signed, contempora-
neous operating logs, or other relevant 
evidence that: 

(i) An upset occurred and that the 
permittee can identify the cause(s) of 
the upset; 

(ii) The permitted facility was at the 
time being properly operated; and 

(iii) The permittee submitted notice 
of the upset as required in paragraph 
(1)(6)(ii)(B) of this section (24 hour no-
tice). 

(iv) The permittee complied with any 
remedial measures required under 
paragraph (d) of this section. 

(4) Burden of proof. In any enforce-
ment proceeding the permittee seeking 
to establish the occurrence of an upset 
has the burden of proof. 

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe 
Drinking Water Act (42 U.S.C. 300f et seq.), 
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42 
U.S.C. 6901 et seq.)) 

[48 FR 14153, Apr. 1, 1983, as amended at 48 
FR 39620, Sept. 1, 1983; 49 FR 38049, Sept. 26, 
1984; 50 FR 4514, Jan. 31, 1985; 50 FR 6940, Feb. 
19, 1985; 54 FR 255, Jan. 4, 1989; 54 FR 18783, 
May 2, 1989; 65 FR 30908, May 15, 2000]

§ 122.42 Additional conditions appli-
cable to specified categories of 
NPDES permits (applicable to State 
NPDES programs, see § 123.25). 

The following conditions, in addition 
to those set forth in § 122.41, apply to 
all NPDES permits within the cat-
egories specified below: 

(a) Existing manufacturing, commercial, 
mining, and silvicultural dischargers. In 
addition to the reporting requirements 
under § 122.41(1), all existing manufac-
turing, commercial, mining, and sil-
vicultural dischargers must notify the 
Director as soon as they know or have 
reason to believe: 

(1) That any activity has occurred or 
will occur which would result in the 
discharge, on a routine or frequent 
basis, of any toxic pollutant which is 
not limited in the permit, if that dis-
charge will exceed the highest of the 
following ‘‘notification levels’’: 

(i) One hundred micrograms per liter 
(100 µ g/l); 

(ii) Two hundred micrograms per 
liter (200 µ g/l) for acrolein and acrylo-
nitrile; five hundred micrograms per 
liter (500 µ g/l) for 2,4-dinitrophenol and 
for 2-methyl-4,6-dinitrophenol; and one 
milligram per liter (1 mg/l) for anti-
mony; 

(iii) Five (5) times the maximum con-
centration value reported for that pol-
lutant in the permit application in ac-
cordance with § 122.21(g)(7); or 

(iv) The level established by the Di-
rector in accordance with § 122.44(f). 

(2) That any activity has occurred or 
will occur which would result in any 
discharge, on a non-routine or infre-
quent basis, of a toxic pollutant which 
is not limited in the permit, if that dis-
charge will exceed the highest of the 
following ‘‘notification levels’’: 

(i) Five hundred micrograms per liter 
(500 µ g/l); 

(ii) One milligram per liter (1 mg/l) 
for antimony; 

(iii) Ten (10) times the maximum 
concentration value reported for that 
pollutant in the permit application in 
accordance with § 122.21(g)(7). 

(iv) The level established by the Di-
rector in accordance with § 122.44(f). 

(b) Publicly owned treatment works. All 
POTWs must provide adequate notice 
to the Director of the following: 

(1) Any new introduction of pollut-
ants into the POTW from an indirect 
discharger which would be subject to 
section 301 or 306 of CWA if it were di-
rectly discharging those pollutants; 
and 

(2) Any substantial change in the vol-
ume or character of pollutants being 
introduced into that POTW by a source 
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introducing pollutants into the POTW 
at the time of issuance of the permit. 

(3) For purposes of this paragraph, 
adequate notice shall include informa-
tion on (i) the quality and quantity of 
effluent introduced into the POTW, and 
(ii) any anticipated impact of the 
change on the quantity or quality of ef-
fluent to be discharged from the 
POTW. 

(c) Municipal separate storm sewer sys-
tems. The operator of a large or me-
dium municipal separate storm sewer 
system or a municipal separate storm 
sewer that has been designated by the 
Director under § 122.26(a)(1)(v) of this 
part must submit an annual report by 
the anniversary of the date of the 
issuance of the permit for such system. 
The report shall include: 

(1) The status of implementing the 
components of the storm water man-
agement program that are established 
as permit conditions; 

(2) Proposed changes to the storm 
water management programs that are 
established as permit condition. Such 
proposed changes shall be consistent 
with § 122.26(d)(2)(iii) of this part; and 

(3) Revisions, if necessary, to the as-
sessment of controls and the fiscal 
analysis reported in the permit appli-
cation under § 122.26(d)(2)(iv) and 
(d)(2)(v) of this part; 

(4) A summary of data, including 
monitoring data, that is accumulated 
throughout the reporting year; 

(5) Annual expenditures and budget 
for year following each annual report; 

(6) A summary describing the number 
and nature of enforcement actions, in-
spections, and public education pro-
grams; 

(7) Identification of water quality im-
provements or degradation; 

(d) Storm water discharges. The initial 
permits for discharges composed en-
tirely of storm water issued pursuant 
to § 122.26(e)(7) of this part shall require 
compliance with the conditions of the 
permit as expeditiously as practicable, 
but in no event later than three years 
after the date of issuance of the per-
mit. 

[48 FR 14153, Apr. 1, 1983, as amended at 49 
FR 38049, Sept. 26, 1984; 50 FR 4514, Jan. 31, 
1985; 55 FR 48073, Nov. 16, 1990; 57 FR 60448, 
Dec. 18, 1992]

§ 122.43 Establishing permit conditions 
(applicable to State programs, see 
§ 123.25). 

(a) In addition to conditions required 
in all permits (§§ 122.41 and 122.42), the 
Director shall establish conditions, as 
required on a case-by-case basis, to 
provide for and assure compliance with 
all applicable requirements of CWA and 
regulations. These shall include condi-
tions under §§ 122.46 (duration of per-
mits), 122.47(a) (schedules of compli-
ance), 122.48 (monitoring), and for EPA 
permits only 122.47(b) (alternates 
schedule of compliance) and 122.49 (con-
siderations under Federal law). 

(b)(1) For a State issued permit, an 
applicable requirement is a State stat-
utory or regulatory requirement which 
takes effect prior to final administra-
tive disposition of a permit. For a per-
mit issued by EPA, an applicable re-
quirement is a statutory or regulatory 
requirement (including any interim 
final regulation) which takes effect 
prior to the issuance of the permit. 
Section 124.14 (reopening of comment 
period) provides a means for reopening 
EPA permit proceedings at the discre-
tion of the Director where new require-
ments become effective during the per-
mitting process and are of sufficient 
magnitude to make additional pro-
ceedings desirable. For State and EPA 
administered programs, an applicable 
requirement is also any requirement 
which takes effect prior to the modi-
fication or revocation and reissuance of 
a permit, to the extent allowed in 
§ 122.62. 

(2) New or reissued permits, and to 
the extent allowed under § 122.62 modi-
fied or revoked and reissued permits, 
shall incorporate each of the applicable 
requirements referenced in §§ 122.44 and 
122.45. 

(c) Incorporation. All permit condi-
tions shall be incorporated either ex-
pressly or by reference. If incorporated 
by reference, a specific citation to the 
applicable regulations or requirements 
must be given in the permit. 

[48 FR 14153, Apr. 1, 1983, as amended at 65 
FR 30908, May 15, 2000]
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