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to the NPDES program which is re-
quested by the Regional Adminis-
trator.

[568 FR 67982, Dec. 22, 1993, as amended at 59
FR 64343, Dec. 14, 1994]

§123.33 Procedures for processing an
Indian Tribe’s application.

(a) The Regional Administrator shall
process an application of an Indian
Tribe submitted pursuant to §123.32 in
a timely manner. He shall promptly
notify the Indian Tribe of receipt of the
application.

(b) The Regional Administrator shall
follow the procedures described in 40
CFR part 123, subpart D in processing a
Tribe’s request to assume the NPDES
program.

[68 FR 67982, Dec. 22, 1993, as amended at 59
FR 64343, Dec. 14, 1994]

§123.34 Provisions for Tribal criminal
enforcement authority.

To the extent that an Indian Tribe is
precluded from asserting criminal en-
forcement authority as required under
§123.27, the Federal Government will
exercise primary criminal enforcement
responsibility. The Tribe, with the
EPA Region, shall develop a procedure
by which the Tribal agency will refer
potential criminal violations to the
Regional Administrator, as agreed to
by the parties, in an appropriate and
timely manner. This procedure shall
encompass all circumstances in which
the Tribe is incapable of exercising the
enforcement requirements of §123.27.
This agreement shall be incorporated
into a joint or separate Memorandum
of Agreement with the EPA Region, as
appropriate.

[568 FR 67983, Dec. 22, 1993]

§123.35 As the NPDES Permitting Au-
thority for regulated small MS4s,
what is my role?

(a) You must comply with the re-
quirements for all NPDES permitting
authorities under Parts 122, 123, 124,
and 125 of this chapter. (This section is
meant only to supplement those re-
quirements and discuss specific issues
related to the small MS4 storm water
program.)

(b) You must develop a process, as
well as criteria, to designate small
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MS4s other than those described in
§122.32(a)(1) of this chapter, as regu-
lated small MS4s to be covered under
the NPDES storm water discharge con-
trol program. This process must in-
clude the authority to designate a
small MS4 waived under paragraph (d)
of this section if circumstances change.
EPA may make designations under this
section if a State or Tribe fails to com-
ply with the requirements listed in this
paragraph. In making designations of
small MS4s, you must:

(1)(i) Develop criteria to evaluate
whether a storm water discharge re-
sults in or has the potential to result
in exceedances of water quality stand-
ards, including impairment of des-
ignated uses, or other significant water
quality impacts, including habitat and
biological impacts.

(ii) Guidance: For determining other
significant water quality impacts, EPA
recommends a balanced consideration
of the following designation criteria on
a watershed or other local basis: dis-
charge to sensitive waters, high growth
or growth potential, high population
density, contiguity to an urbanized
area, significant contributor of pollut-
ants to waters of the United States,
and ineffective protection of water
quality by other programs;

(2) Apply such criteria, at a min-
imum, to any small MS4 located out-
side of an urbanized area serving a ju-
risdiction with a population density of
at least 1,000 people per square mile
and a population of at least 10,000;

(3) Designate any small MS4 that
meets your criteria by December 9,
2002. You may wait until December 8,
2004 to apply the designation criteria
on a watershed basis if you have devel-
oped a comprehensive watershed plan.
You may apply these criteria to make
additional designations at any time, as
appropriate; and

(4) Designate any small MS4 that
contributes substantially to the pollut-
ant loadings of a physically inter-
connected municipal separate storm
sewer that is regulated by the NPDES
storm water program.

(c) You must make a final determina-
tion within 180 days from receipt of a
petition under §122.26(f) of this chapter
(or analogous State or Tribal law). If
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you do not do so within that time pe-
riod, EPA may make a determination
on the petition.

(d) You must issue permits con-
sistent with §§122.32 through 122.35 of
this chapter to all regulated small
MS4s. You may waive or phase in the
requirements otherwise applicable to
regulated small MS4s, as defined in
§122.32(a)(1) of this chapter, under the
following circumstances:

(1) You may waive permit coverage
for each small MS4s in jurisdictions
with a population under 1,000 within
the urbanized area where all of the fol-
lowing criteria have been met:

(i) Its discharges are not contributing
substantially to the pollutant loadings
of a physically interconnected regu-
lated MS4 (see paragraph (b)(4) of this
section); and

(ii) If the small MS4 discharges any
pollutant(s) that have been identified
as a cause of impairment of any water
body to which it discharges, storm
water controls are not needed based on
wasteload allocations that are part of
an EPA approved or established ‘‘total
maximum daily load’”’ (TMDL) that ad-
dress the pollutant(s) of concern.

(2) You may waive permit coverage
for each small MS4 in jurisdictions
with a population under 10,000 where
all of the following criteria have been
met:

(1) You have evaluated all waters of
the U.S., including small streams, trib-
utaries, lakes, and ponds, that receive
a discharge from the MS4 eligible for
such a waiver.

(ii) For all such waters, you have de-
termined that storm water controls are
not needed based on wasteload alloca-
tions that are part of an EPA approved
or established TMDL that addresses
the pollutant(s) of concern or, if a
TMDL has not been developed or ap-
proved, an equivalent analysis that de-
termines sources and allocations for
the pollutant(s) of concern.

(iii) For the purpose of paragraph
(d)(2)(ii) of this section, the pollut-
ant(s) of concern include biochemical
oxygen demand (BOD), sediment or a
parameter that addresses sediment
(such as total suspended solids, tur-
bidity or siltation), pathogens, oil and
grease, and any pollutant that has been
identified as a cause of impairment of

40 CFR Ch. | (7-1-02 Edition)

any water body that will receive a dis-
charge from the MS4.

(iv) You have determined that cur-
rent and future discharges from the
MS4 do not have the potential to result
in exceedances of water quality stand-
ards, including impairment of des-
ignated uses, or other significant water
quality impacts, including habitat and
biological impacts.

(v) Guidance: To help determine
other significant water quality im-
pacts, EPA recommends a balanced
consideration of the following criteria
on a watershed or other local basis: dis-
charge to sensitive waters, high growth
or growth potential, high population or
commercial density, significant con-
tributor of pollutants to waters of the
United States, and ineffective protec-
tion of water quality by other pro-
grams.

(3) You may phase in permit coverage
for small MS4s serving jurisdictions
with a population under 10,000 on a
schedule consistent with a State water-
shed permitting approach. Under this
approach, you must develop and imple-
ment a schedule to phase in permit
coverage for approximately 20 percent
annually of all small MS4s that qualify
for such phased-in coverage. Under this
option, all regulated small MS4s are re-
quired to have coverage under an
NPDES permit by no later than March
8, 2007. Your schedule for phasing in
permit coverage for small MS4s must
be approved by the Regional Adminis-
trator no later than December 10, 2001.

(4) If you choose to phase in permit
coverage for small MS4s in jurisdic-
tions with a population under 10,000, in
accordance with paragraph (d)(3) of
this section, you may also provide
waivers in accordance with paragraphs
(d)(1) and (d)(2) of this section pursuant
to your approved schedule.

(6) If you do not have an approved
schedule for phasing in permit cov-
erage, you must make a determination
whether to issue an NPDES permit or
allow a waiver in accordance with
paragraph (d)(1) or (d)(2) of this sec-
tion, for each eligible MS4 by Decem-
ber 9, 2002.

(6) You must periodically review any
waivers granted in accordance with
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paragraph (d)(2) of this section to de-
termine whether any of the informa-
tion required for granting the waiver
has changed. At a minimum, you must
conduct such a review once every five
years. In addition, you must consider
any petition to review any waiver when
the petitioner provides evidence that
the information required for granting
the waiver has substantially changed.

(e) You must specify a time period of
up to 5 years from the date of permit
issuance for operators of regulated
small MS4s to fully develop and imple-
ment their storm water program.

(f) You must include the require-
ments in §§122.33 through 122.35 of this
chapter in any permit issued for regu-
lated small MS4s or develop permit
limits based on a permit application
submitted by a regulated small MS4.
(You may include conditions in a regu-
lated small MS4 NPDES permit that
direct the MS4 to follow an existing
qualifying local program’s require-
ments, as a way of complying with
some or all of the requirements in
§122.34(b) of this chapter. See §122.34(c)
of this chapter. Qualifying local, State
or Tribal program requirements must
impose, at a minimum, the relevant re-
quirements of §122.34(b) of this chap-
ter.)

(g) If you issue a general permit to
authorize storm water discharges from
small MS4s, you must make available a
menu of BMPs to assist regulated
small MS4s in the design and imple-
mentation of municipal storm water
management programs to implement
the minimum measures specified in
§122.34(b) of this chapter. EPA plans to
develop a menu of BMPs that will
apply in each State or Tribe that has
not developed its own menu. Regard-
less of whether a menu of BMPs has
been developed by EPA, EPA encour-
ages State and Tribal permitting au-
thorities to develop a menu of BMPs
that is appropriate for local conditions.
EPA also intends to provide guidance
on developing BMPs and measurable
goals and modify, update, and supple-
ment such guidance based on the as-
sessments of the NPDES MS4 storm
water program and research to be con-
ducted over the next thirteen years.

(h)(1) You must incorporate any addi-
tional measures necessary to ensure ef-
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fective implementation of your State
or Tribal storm water program for reg-
ulated small MS4s.

(2) Guidance: EPA recommends con-
sideration of the following:

(i) You are encouraged to use a gen-
eral permit for regulated small MS4s;

(ii) To the extent that your State or
Tribe administers a dedicated funding
source, you should play an active role
in providing financial assistance to op-
erators of regulated small MS4s;

(iii) You should support local pro-
grams by providing technical and pro-
grammatic assistance, conducting re-
search projects, performing watershed
monitoring, and providing adequate
legal authority at the local level;

(iv) You are encouraged to coordinate
and utilize the data collected under
several programs including water qual-
ity management programs, TMDL pro-
grams, and water quality monitoring
programs;

(v) Where appropriate, you may rec-
ognize existing responsibilities among
governmental entities for the control
measures in an NPDES small MS4 per-
mit (see §122.35(b) of this chapter); and

(vi) You are encouraged to provide a
brief (e.g., two page) reporting format
to facilitate compiling and analyzing
data from submitted reports under
§122.34(g)(3) of this chapter. EPA in-
tends to develop a model form for this
purpose.

[64 FR 68850, Dec. 8, 1999]

Subpart C—Transfer of Information
and Permit Review

§123.41 Sharing of information.

(a) Any information obtained or used
in the administration of a State pro-
gram shall be available to EPA upon
request without restriction. If the in-
formation has been submitted to the
State under a claim of confidentiality,
the State must submit that claim to
EPA when providing information under
this section. Any information obtained
from a State and subject to a claim of
confidentiality will be treated in ac-
cordance with the regulations in 40
CFR part 2. If EPA obtains from a
State information that is not claimed
to be confidential, EPA may make that
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