
248

40 CFR Ch. I (7–1–02 Edition)§ 123.46

the permittee is liable. An agency’s decision 
as to what enforcement action, if any, should 
be taken in such cases, will be based on an 
analysis of facts and legal requirements. 

Violations of Permit Effluent Limits 

Cases in which violations of permit efflu-
ent limits must be reported depend upon the 
magnitude and/or frequency of the violation. 
Effluent violations should be evaluated on a 
parameter-by-parameter and outfall-by-out-
fall basis. The criteria for reporting effluent 
violations are as follows: 

a. Reporting Criteria for Violations of 
Monthly Average Permit Limits—Mag-
nitude and Frequency 

Violations of monthly average effluent 
limits which exceed or equal the product of 
the Technical Review Criteria (TRC) times 
the effluent limit, and occur two months in 
a six month period must be reported. TRCs 
are for two groups of pollutants.
Group I Pollutants—TRC=1.4
Group II Pollutants—TRC=1.2

b. Reporting Criteria for Chronic Viola-
tions of Monthly Average Limits 

Chronic violations must be reported in the 
QNCR if the monthly average permit limits 
are exceeded any four months in a six-month 
period. These criteria apply to all Group I 
and Group II pollutants. 

GROUP I POLLUTANTS—TRC=1.4

Oxygen Demand 

Biochemical Oxygen Demand 
Chemical Oxygen Demand 
Total Oxygen Demands 
Total Organic Carbon 
Other 

Solids 

Total Suspended Solids (Residues) 
Total Dissolved Solids (Residues) 
Other 

Nutrients 

Inorganic Phosphorus Compounds 
Inorganic Nitrogen Compounds 
Other 

Detergents and Oils 

MBAS 
NTA 
Oil and Grease 
Other detergents or algicides 

Minerals 

Calcium 
Chloride 
Fluoride 
Magnesium 
Sodium 
Potassium 

Sulfur 
Sulfate 
Total Alkalinity 
Total Hardness 
Other Minerals 

Metals 

Aluminum 
Cobalt 
Iron 
Vanadium 

GROUP II POLLUTANTS—TRC=1.2

METALS (ALL FORMS) 

Other metals not specifically listed under 
Group I 

Inorganic 

Cyanide 
Total Residual Chlorine 

Organics 

All organics are Group II except those spe-
cifically listed under Group I.

(Approved by the Office of Management and 
Budget under control number 2040–0082) 

[48 FR 14178, Apr. 1, 1983, as amended at 50 
FR 34653, Aug. 26, 1985; 54 FR 18785, May 2, 
1989; 63 FR 45123, Aug. 24, 1998]

§ 123.46 Individual control strategies. 
(a) Not later than February 4, 1989, 

each State shall submit to the Re-
gional Administrator for review, ap-
proval, and implementation an indi-
vidual control strategy for each point 
source identified by the State pursuant 
to section 304(l)(1)(C) of the Act which 
discharges to a water identified by the 
State pursuant to section 304(l)(1)(B) 
which will produce a reduction in the 
discharge of toxic pollutants from the 
point sources identified under section 
304(l)(1)(C) through the establishment 
of effluent limitations under section 
402 of the CWA and water quality 
standards under section 303(c)(2)(B) of 
the CWA, which reduction is sufficient, 
in combination with existing controls 
on point and nonpoint sources of pollu-
tion, to achieve the applicable water 
quality standard as soon as possible, 
but not later than three years after the 
date of establishment of such strategy. 

(b) The Administrator shall approve 
or disapprove the control strategies 
submitted by any State pursuant to 
paragraph (a) of this section, not later 
than June 4, 1989. If a State fails to 
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submit control strategies in accord-
ance with paragraph (a) of this section 
or the Administrator does not approve 
the control strategies submitted by 
such State in accordance with para-
graph (a), then, not later than June 4, 
1990, the Administrator in cooperation 
with such State and after notice and 
opportunity for public comment, shall 
implement the requirements of CWA 
section 304(l)(1) in such State. In the 
implementation of such requirements, 
the Administrator shall, at a min-
imum, consider for listing under CWA 
section 304(l)(1) any navigable waters 
for which any person submits a peti-
tion to the Administrator for listing 
not later than October 1, 1989. 

(c) For the purposes of this section 
the term individual control strategy, 
as set forth in section 304(l) of the 
CWA, means a final NPDES permit 
with supporting documentation show-
ing that effluent limits are consistent 
with an approved wasteload allocation, 
or other documentation which shows 
that applicable water quality standards 
will be met not later than three years 
after the individual control strategy is 
established. Where a State is unable to 
issue a final permit on or before Feb-
ruary 4, 1989, an individual control 
strategy may be a draft permit with an 
attached schedule (provided the State 
meets the schedule for issuing the final 
permit) indicating that the permit will 
be issued on or before February 4, 1990. 
If a point source is subject to section 
304(l)(1)(C) of the CWA and is also sub-
ject to an on-site response action under 
sections 104 or 106 of the Comprehen-
sive Environmental Response, Com-
pensation, and Liability Act of 1980 
(CERCLA), (42 U.S.C. 9601 et seq.), an 
individual control strategy may be the 
decision document (which incorporates 
the applicable or relevant and appro-
priate requirements under the CWA) 
prepared under sections 104 or 106 of 
CERCLA to address the release or 
threatened release of hazardous sub-
stances to the environment. 

(d) A petition submitted pursuant to 
section 304(l)(3) of the CWA must be 
submitted to the appropriate Regional 
Administrator. Petitions must identify 
a waterbody in sufficient detail so that 
EPA is able to determine the location 
and boundaries of the waterbody. The 

petition must also identify the list or 
lists for which the waterbody qualifies, 
and the petition must explain why the 
waterbody satisfies the criteria for list-
ing under CWA section 304(l) and 40 
CFR 130.10(d)(6). 

(e) If the Regional Administrator dis-
approves one or more individual con-
trol strategies, or if a State fails to 
provide adequate public notice and an 
opportunity to comment on the ICSs, 
then, not later than June 4, 1989, the 
Regional Administrator shall give a 
notice of approval or disapproval of the 
individual control strategies submitted 
by each State pursuant to this section 
as follows: 

(1) The notice of approval or dis-
approval given under this paragraph 
shall include the following: 

(i) The name and address of the EPA 
office that reviews the State’s submit-
tals. 

(ii) A brief description of the section 
304(l) process. 

(iii) A list of ICSs disapproved under 
this section and a finding that the ICSs 
will not meet all applicable review cri-
teria under this section and section 
304(l) of the CWA. 

(iv) If the Regional Administrator de-
termines that a State did not provide 
adequate public notice and an oppor-
tunity to comment on the waters, 
point sources, or ICSs prepared pursu-
ant to section 304(l), or if the Regional 
Administrator chooses to exercise his 
or her discretion, a list of the ICSs ap-
proved under this section, and a finding 
that the ICSs satisfy all applicable re-
view criteria. 

(v) The location where interested per-
sons may examine EPA’s records of ap-
proval and disapproval. 

(vi) The name, address, and telephone 
number of the person at the Regional 
Office from whom interested persons 
may obtain more information. 

(vii) Notice that written petitions or 
comments are due within 120 days. 

(2) The Regional Administrator shall 
provide the notice of approval or dis-
approval given under this paragraph to 
the appropriate State Director. The 
Regional Administrator shall publish a 
notice of availability, in a daily or 
weekly newspaper with State-wide cir-
culation or in the FEDERAL REGISTER, 
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for the notice of approval or dis-
approval. The Regional Administrator 
shall also provide written notice to 
each discharger identified under sec-
tion 304(l)(1)(C), that EPA has listed 
the discharger under section 
304(l)(1)(C). 

(3) As soon as practicable but not 
later than June 4, 1990, the Regional 
Offices shall issue a response to peti-
tions or comments received under sec-
tion 304(l). The response to comments 
shall be given in the same manner as 
the notice described in paragraph (e) of 
this section except for the following 
changes: 

(i) The lists of ICSs reflecting any 
changes made pursuant to comments 
or petitions received. 

(ii) A brief description of the subse-
quent steps in the section 304(l) proc-
ess. 

(f) EPA shall review, and approve or 
disapprove, the individual control 
strategies prepared under section 304(l) 
of the CWA, using the applicable cri-
teria set forth in section 304(l) of the 
CWA, and in 40 CFR part 122, including 
§ 122.44(d). At any time after the Re-
gional Administrator disapproves an 
ICS (or conditionally aproves a draft 
permit as an ICS), the Regional Office 
may submit a written notification to 
the State that the Regional Office in-
tends to issue the ICS. Upon mailing 
the notification, and notwithstanding 
any other regulation, exclusive author-
ity to issue the permit passes to EPA. 

[54 FR 256, Jan. 4, 1989, as amended at 54 FR 
23896, June 2, 1989; 57 FR 33049, July 24, 1992]

Subpart D—Program Approval, 
Revision, and Withdrawal

§ 123.61 Approval process. 
(a) After determining that a State 

program submission is complete, EPA 
shall publish notice of the State’s ap-
plication in the FEDERAL REGISTER, 
and in enough of the largest news-
papers in the State to attract state-
wide attention, and shall mail notice 
to persons known to be interested in 
such matters, including all persons on 
appropriate State and EPA mailing 
lists and all permit holders and appli-
cants within the State. The notice 
shall: 

(1) Provide a comment period of not 
less than 45 days during which inter-
ested members of the public may ex-
press their views on the State program; 

(2) Provide for a public hearing with-
in the State to be held no less than 30 
days after notice is published in the 
FEDERAL REGISTER; 

(3) Indicate the cost of obtaining a 
copy of the State’s submission; 

(4) Indicate where and when the 
State’s submission may be reviewed by 
the public; 

(5) Indicate whom an interested 
member of the public should contact 
with any questions; and 

(6) Briefly outline the fundamental 
aspects of the State’s proposed pro-
gram, and the process for EPA review 
and decision. 

(b) Within 90 days of the receipt of a 
complete program submission under 
§ 123.21 the Administrator shall approve 
or disapprove the program based on the 
requirements of this part and of CWA 
and taking into consideration all com-
ments received. A responsiveness sum-
mary shall be prepared by the Regional 
Office which identifies the public par-
ticipation activities conducted, de-
scribes the matters presented to the 
public, summarizes significant com-
ments received and explains the Agen-
cy’s response to these comments. 

(c) If the Administrator approves the 
State’s program he or she shall notify 
the State and publish notice in the 
FEDERAL REGISTER. The Regional Ad-
ministrator shall suspend the issuance 
of permits by EPA as of the date of 
program approval. 

(d) If the Administrator disapproves 
the State program he or she shall no-
tify the State of the reasons for dis-
approval and of any revisions or modi-
fications to the State program which 
are necessary to obtain approval. 

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19, 
1985]

§ 123.62 Procedures for revision of 
State programs. 

(a) Either EPA or the approved State 
may initiate program revision. Pro-
gram revision may be necessary when 
the controlling Federal or State statu-
tory or regulatory authority is modi-
fied or supplemented. The State shall 
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