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(b) * * *
(4) * * *
(i) In cases where a TMDL has not been es-

tablished for an impaired waterbody, an ex-
planation of how permit limits and/or condi-
tions were derived for all pollutants in the 
discharger’s effluent for which the 
waterbody is impaired; and 

(ii) In cases where a TMDL has been estab-
lished for an impaired waterbody, any TMDL 
that has been established for a pollutant 
contained in the discharger’s effluent; the 
applicable wasteload allocation derived for 
the pollutant in the TMDL for that dis-
charger; and an explanation of how permit 
limits for the pollutant of concern were de-
rived as well as how those limits are con-
sistent with the applicable wasteload alloca-
tion.

* * * * *

§ 124.9 Administrative record for draft 
permits when EPA is the permitting 
authority. 

(a) The provisions of a draft permit 
prepared by EPA under § 124.6 shall be 
based on the administrative record de-
fined in this section. 

(b) For preparing a draft permit 
under § 124.6, the record shall consist 
of: 

(1) The application, if required, and 
any supporting data furnished by the 
applicant; 

(2) The draft permit or notice of in-
tent to deny the application or to ter-
minate the permit; 

(3) The statement of basis (§ 124.7) or 
fact sheet (§ 124.8); 

(4) All documents cited in the state-
ment of basis or fact sheet; and 

(5) Other documents contained in the 
supporting file for the draft permit. 

(6) For NPDES new source draft per-
mits only, any environmental assess-
ment, environmental impact statement 
(EIS), finding of no significant impact, 
or environmental information docu-
ment and any supplement to an EIS 
that may have been prepared. NPDES 
permits other than permits to new 
sources as well as all RCRA, UIC and 
PSD permits are not subject to the en-
vironmental impact statement provi-
sions of section 102(2)(C) of the Na-
tional Environmental Policy Act, 42 
U.S.C. 4321. 

(c) Material readily available at the 
issuing Regional Office or published 
material that is generally available, 

and that is included in the administra-
tive record under paragraphs (b) and (c) 
of this section, need not be physically 
included with the rest of the record as 
long as it is specifically referred to in 
the statement of basis or the fact 
sheet. 

(d) This section applies to all draft 
permits when public notice was given 
after the effective date of these regula-
tions.

§ 124.10 Public notice of permit actions 
and public comment period. 

(a) Scope. (1) The Director shall give 
public notice that the following actions 
have occurred: 

(i) A permit application has been ten-
tatively denied under § 124.6(b); 

(ii) (Applicable to State programs, see 
§§ 123.25 (NPDES), 145.11 (UIC), 233.26 
(404), and 271.14 (RCRA)). A draft permit 
has been prepared under § 124.6(d); 

(iii) (Applicable to State programs, see 
§§ 123.25 (NPDES), 145.11 (UIC), 233.26 
(404) and 271.14 (RCRA)). A hearing has 
been scheduled under § 124.12; 

(iv) An appeal has been granted under 
§ 124.19(c); 

(v) (Applicable to State programs, see 
§ 233.26 (404)). A State section 404 appli-
cation has been received in cases when 
no draft permit will be prepared (see 
§ 233.39); or 

(vi) An NPDES new source deter-
mination has been made under § 122.29. 

(2) No public notice is required when 
a request for permit modification, rev-
ocation and reissuance, or termination 
is denied under § 124.5(b). Written no-
tice of that denial shall be given to the 
requester and to the permittee. 

(3) Public notices may describe more 
than one permit or permit actions. 

(b) Timing (applicable to State pro-
grams, see §§ 123.25 (NPDES), 145.11 
(UIC), 233.26 (404, and 271.14 (RCRA)). (1) 
Public notice of the preparation of a 
draft permit (including a notice of in-
tent to deny a permit application) re-
quired under paragraph (a) of this sec-
tion shall allow at least 30 days for 
public comment. For RCRA permits 
only, public notice shall allow at least 
45 days for public comment. For EPA-
issued permits, if the Regional Admin-
istrator determines under 40 CFR part 
6, subpart F that an Environmental 
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Impact Statement (EIS) shall be pre-
pared for an NPDES new source, public 
notice of the draft permit shall not be 
given until after a draft EIS is issued. 

(2) Public notice of a public hearing 
shall be given at least 30 days before 
the hearing. (Public notice of the hear-
ing may be given at the same time as 
public notice of the draft permit and 
the two notices may be combined.) 

(c) Methods (applicable to State pro-
grams, see §§ 123.25 (NPDES), 145.11 
(UIC), 233.26 (404), and 271.14 (RCRA)). 
Public notice of activities described in 
paragraph (a)(1) of this section shall be 
given by the following methods: 

(1) By mailing a copy of a notice to 
the following persons (any person oth-
erwise entitled to receive notice under 
this paragraph may waive his or her 
rights to receive notice for any classes 
and categories of permits); 

(i) The applicant (except for NPDES 
and 404 general permits when there is 
no applicant); 

(ii) Any other agency which the Di-
rector knows has issued or is required 
to issue a RCRA, UIC, PSD (or other 
permit under the Clean Air Act), 
NPDES, 404, sludge management per-
mit, or ocean dumping permit under 
the Marine Research Protection and 
Sanctuaries Act for the same facility 
or activity (including EPA when the 
draft permit is prepared by the State); 

(iii) Federal and State agencies with 
jurisdiction over fish, shellfish, and 
wildlife resources and over coastal zone 
management plans, the Advisory Coun-
cil on Historic Preservation, State His-
toric Preservation Officers, including 
any affected States (Indian Tribes). 
(For purposes of this paragraph, and in 
the context of the Underground Injec-
tion Control Program only, the term 
State includes Indian Tribes treated as 
States.) 

(iv) For NPDES and 404 permits only, 
any State agency responsible for plan 
development under CWA section 
208(b)(2), 208(b)(4) or 303(e) and the U.S. 
Army Corps of Engineers, the U.S. Fish 
and Wildlife Service and the National 
Marine Fisheries Service; 

(v) For NPDES permits only, any 
user identified in the permit applica-
tion of a privately owned treatment 
works; 

(vi) For 404 permits only, any reason-
ably ascertainable owner of property 
adjacent to the regulated facility or 
activity and the Regional Director of 
the Federal Aviation Administration if 
the discharge involves the construction 
of structures which may affect aircraft 
operations or for purposes associated 
with seaplane operations; 

(vii) For PSD permits only, affected 
State and local air pollution control 
agencies, the chief executives of the 
city and county where the major sta-
tionary source or major modification 
would be located, any comprehensive 
regional land use planning agency and 
any State, Federal Land Manager, or 
Indian Governing Body whose lands 
may be affected by emissions from the 
regulated activity; 

(viii) For Class I injection well UIC 
permits only, state and local oil and 
gas regulatory agencies and state agen-
cies regulating mineral exploration 
and recovery; 

(ix) Persons on a mailing list devel-
oped by: 

(A) Including those who request in 
writing to be on the list; 

(B) Soliciting persons for ‘‘area lists’’ 
from participants in past permit pro-
ceedings in that area; and 

(C) Notifying the public of the oppor-
tunity to be put on the mailing list 
through periodic publication in the 
public press and in such publications as 
Regional and State funded newsletters, 
environmental bulletins, or State law 
journals. (The Director may update the 
mailing list from time to time by re-
questing written indication of contin-
ued interest from those listed. The Di-
rector may delete from the list the 
name of any person who fails to re-
spond to such a request.) 

(x)(A) To any unit of local govern-
ment having jurisdiction over the area 
where the facility is proposed to be lo-
cated; and (B) to each State agency 
having any authority under State law 
with respect to the construction or op-
eration of such facility. 

(2)(i) For major permits, NPDES and 
404 general permits, and permits that 
include sewage sludge land application 
plans under 40 CFR 501.15(a)(2)(ix), pub-
lication of a notice in a daily or weekly 
newspaper within the area affected by 
the facility or activity; and for EPA-
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issued NPDES general permits, in the 
FEDERAL REGISTER;

NOTE: The Director is encouraged to pro-
vide as much notice as possible of the 
NPDES or Section 404 draft general permit 
to the facilities or activities to be covered by 
the general permit.

(ii) For all RCRA permits, publica-
tion of a notice in a daily or weekly 
major local newspaper of general cir-
culation and broadcast over local radio 
stations. 

(3) When the program is being admin-
istered by an approved State, in a man-
ner constituting legal notice to the 
public under State law; and

(4) Any other method reasonably cal-
culated to give actual notice of the ac-
tion in question to the persons poten-
tially affected by it, including press re-
leases or any other forum or medium 
to elicit public participation. 

(d) Contents (applicable to State pro-
grams, see §§ 123.25 (NPDES), 145.11 
(UIC), 233.26 (404), and 271.14 (RCRA))—
(1) All public notices. All public notices 
issued under this part shall contain the 
following minimum information: 

(i) Name and address of the office 
processing the permit action for which 
notice is being given; 

(ii) Name and address of the per-
mittee or permit applicant and, if dif-
ferent, of the facility or activity regu-
lated by the permit, except in the case 
of NPDES and 404 draft general permits 
under §§ 122.28 and 233.37; 

(iii) A brief description of the busi-
ness conducted at the facility or activ-
ity described in the permit application 
or the draft permit, for NPDES or 404 
general permits when there is no appli-
cation. 

(iv) Name, address and telephone 
number of a person from whom inter-
ested persons may obtain further infor-
mation, including copies of the draft 
permit or draft general permit, as the 
case may be, statement of basis or fact 
sheet, and the application; and 

(v) A brief description of the com-
ment procedures required by §§ 124.11 
and 124.12 and the time and place of 
any hearing that will be held, including 
a statement of procedures to request a 
hearing (unless a hearing has already 
been scheduled) and other procedures 
by which the public may participate in 
the final permit decision. 

(vi) For EPA-issued permits, the lo-
cation of the administrative record re-
quired by § 124.9, the times at which the 
record will be open for public inspec-
tion, and a statement that all data sub-
mitted by the applicant is available as 
part of the administrative record. 

(vii) For NPDES permits only (in-
cluding those for ‘‘sludge-only facili-
ties’’), a general description of the lo-
cation of each existing or proposed dis-
charge point and the name of the re-
ceiving water and the sludge use and 
disposal practice(s) and the location of 
each sludge treatment works treating 
domestic sewage and use or disposal 
sites known at the time of permit ap-
plication. For EPA-issued NPDES per-
mits only, if the discharge is from a 
new source, a statement as to whether 
an environmental impact statement 
will be or has been prepared. 

(viii) For 404 permits only, 
(A) The purpose of the proposed ac-

tivity (including, in the case of fill ma-
terial, activities intended to be con-
ducted on the fill), a description of the 
type, composition, and quantity of ma-
terials to be discharged and means of 
conveyance; and any proposed condi-
tions and limitations on the discharge; 

(B) The name and water quality 
standards classification, if applicable, 
of the receiving waters into which the 
discharge is proposed, and a general de-
scription of the site of each proposed 
discharge and the portions of the site 
and the discharges which are within 
State regulated waters; 

(C) A description of the anticipated 
environmental effects of activities con-
ducted under the permit; 

(D) References to applicable statu-
tory or regulatory authority; and 

(E) Any other available information 
which may assist the public in evalu-
ating the likely impact of the proposed 
activity upon the integrity of the re-
ceiving water. 

(ix) Requirements applicable to cool-
ing water intake structures at new fa-
cilities under section 316(b) of the 
CWA, in accordance with part 125, sub-
part I, of this chapter. 

(x) Any additional information con-
sidered necessary or proper. 
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(2) Public notices for hearings. In addi-
tion to the general public notice de-
scribed in paragraph (d)(1) of this sec-
tion, the public notice of a hearing 
under § 124.12 shall contain the fol-
lowing information: 

(i) Reference to the date of previous 
public notices relating to the permit; 

(ii) Date, time, and place of the hear-
ing; 

(iii) A brief description of the nature 
and purpose of the hearing, including 
the applicable rules and procedures; 
and 

(iv) For 404 permits only, a summary 
of major issues raised to date during 
the public comment period. 

(e) (Applicable to State programs, see 
§§ 123.25 (NPDES), 145.11 (UIC), 233.26 
(404), and 271.14 (RCRA)). In addition to 
the general public notice described in 
paragraph (d)(1) of this section, all per-
sons identified in paragraphs (c)(1) (i), 
(ii), (iii), and (iv) of this section shall 
be mailed a copy of the fact sheet or 
statement of basis (for EPA-issued per-
mits), the permit application (if any) 
and the draft permit (if any). 

[48 FR 14264, Apr. 1, 1983; 48 FR 30115, June 30, 
1983, as amended at 53 FR 28147, July 26, 1988; 
53 FR 37410, Sept. 26, 1988; 54 FR 258, Jan. 4, 
1989; 54 FR 18786, May 2, 1989; 65 FR 30911, 
May 15, 2000; 66 FR 65338, Dec. 18, 2001]

§ 124.11 Public comments and requests 
for public hearings. 

(Applicable to State programs, see 
§§ 123.25 (NPDES), 145.11 (UIC), 233.26 
(404), and 271.14 (RCRA)). During the 
public comment period provided under 
§ 124.10, any interested person may sub-
mit written comments on the draft per-
mit or the permit application for 404 
permits when no draft permit is re-
quired (see § 233.39) and may request a 
public hearing, if no hearing has al-
ready been scheduled. A request for a 
public hearing shall be in writing and 
shall state the nature of the issues pro-
posed to be raised in the hearing. All 
comments shall be considered in mak-
ing the final decision and shall be an-
swered as provided in § 124.17.

§ 124.12 Public hearings. 
(a) (Applicable to State programs, see 

§§ 123.25 (NPDES), 145.11 (UIC), 233.26 
(404), and 271.14 (RCRA).) (1) The Direc-
tor shall hold a public hearing when-

ever he or she finds, on the basis of re-
quests, a significant degree of public 
interest in a draft permit(s); 

(2) The Director may also hold a pub-
lic hearing at his or her discretion, 
whenever, for instance, such a hearing 
might clarify one or more issues in-
volved in the permit decision; 

(3) For RCRA permits only, (i) the 
Director shall hold a public hearing 
whenever he or she receives written no-
tice of opposition to a draft permit and 
a request for a hearing within 45 days 
of public notice under § 124.10(b)(1); (ii) 
whenever possible the Director shall 
schedule a hearing under this section 
at a location convenient to the nearest 
population center to the proposed facil-
ity; 

(4) Public notice of the hearing shall 
be given as specified in § 124.10. 

(b) Whenever a public hearing will be 
held and EPA is the permitting author-
ity, the Regional Administrator shall 
designate a Presiding Officer for the 
hearing who shall be responsible for its 
scheduling and orderly conduct. 

(c) Any person may submit oral or 
written statements and data con-
cerning the draft permit. Reasonable 
limits may be set upon the time al-
lowed for oral statements, and the sub-
mission of statements in writing may 
be required. The public comment pe-
riod under § 124.10 shall automatically 
be extended to the close of any public 
hearing under this section. The hearing 
officer may also extend the comment 
period by so stating at the hearing. 

(d) A tape recording or written tran-
script of the hearing shall be made 
available to the public. 

[48 FR 14264, Apr. 1, 1983, as amended at 49 
FR 17718, Apr. 24, 1984; 50 FR 6941, Feb. 19, 
1985; 54 FR 258, Jan. 4, 1989; 65 FR 30911, May 
15, 2000]

§ 124.13 Obligation to raise issues and 
provide information during the 
public comment period. 

All persons, including applicants, 
who believe any condition of a draft 
permit is inappropriate or that the Di-
rector’s tentative decision to deny an 
application, terminate a permit, or 
prepare a draft permit is inappropriate, 
must raise all reasonably ascertainable 
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