Environmental Protection Agency

concurrence (as required by section
301(h)) in the issuance of the permit in-
corporating a section 301(h) variance
subject to any conditions specified
therein by the State. CWA section
301(h) certification and concurrence
under this section will not be for-
warded to the State by EPA for recerti-
fication after the permit issuance proc-
ess; States must specify any conditions
required by State law, including water
quality standards, in the initial certifi-
cation.

§124.55 Effect of State certification.

(a) When certification is required
under CWA section 401(a)(1) no final
permit shall be issued:

(1) If certification is denied, or

(2) Unless the final permit incor-
porates the requirements specified in
the certification under §124.53(e).

(b) If there is a change in the State
law or regulation upon which a certifi-
cation is based, or if a court of com-
petent jurisdiction or appropriate
State board or agency stays, vacates,
or remands a certification, a State
which has issued a certification under
§124.53 may issue a modified certifi-
cation or notice of waiver and forward
it to EPA. If the modified certification
is received before final agency action
on the permit, the permit shall be con-
sistent with the more stringent condi-
tions which are based upon State law
identified in such certification. If the
certification or notice of waiver is re-
ceived after final agency action on the
permit, the Regional Administrator
may modify the permit on request of
the permittee only to the extent nec-
essary to delete any conditions based
on a condition in a certification invali-
dated by a court of competent jurisdic-
tion or by an appropriate State board
or agency.

(c) A State may not condition or
deny a certification on the grounds
that State law allows a less stringent
permit condition. The Regional Admin-
istrator shall disregard any such cer-
tification conditions, and shall con-
sider those conditions or denials as
waivers of certification.

(d) A condition in a draft permit may
be changed during agency review in
any manner consistent with a certifi-
cation meeting the requirements of

§124.56

§124.53(e). No such changes shall re-
quire EPA to submit the permit to the
State for recertification.

(e) Review and appeals of limitations
and conditions attributable to State
certification shall be made through the
applicable procedures of the State and
may not be made through the proce-
dures in this part.

(f) Nothing in this section shall affect
EPA’s obligation to comply with
§122.47. See CWA section 301(b)(1)(C).

[48 FR 14264, Apr. 1, 1983, as amended at 65
FR 30912, May 15, 2000]

§124.56 Fact sheets.

(Applicable to State programs, see
$123.25 (NPDES).) In addition to meet-
ing the requirements of §124.8, NPDES
fact sheets shall contain the following:

(a) Any calculations or other nec-
essary explanation of the derivation of
specific effluent limitations and condi-
tions or standards for sewage sludge
use or disposal, including a citation to
the applicable effluent limitation
guideline, performance standard, or
standard for sewage sludge use or dis-
posal as required by §122.44 and reasons
why they are applicable or an expla-
nation of how the alternate effluent
limitations were developed.

(b)(1) When the draft permit contains
any of the following conditions, an ex-
planation of the reasons that such con-
ditions are applicable:

(i) Limitations to control toxic pol-
lutants under §122.44(e) of this chapter;

(ii) Limitations on internal waste
streams under §122.45(i) of this chapter;

(iii) Limitations on indicator pollut-
ants under §125.3(g) of this chapter;

(iv) Limitations set on a case-by-case
basis under §125.3 (¢)(2) or (c¢)(3) of this
chapter, or pursuant to Section
405(d)(4) of the CWA;

(v) Limitations to meet the criteria
for permit issuance under §122.4(i) of
this chapter, or

(vi) Waivers from monitoring re-
quirements granted under §122.44(a) of
this chapter.

(2) For every permit to be issued to a
treatment works owned by a person
other than a State or municipality, an
explanation of the Director’s decision
on regulation of users under §122.44(m).

(c) When appropriate, a sketch or de-
tailed description of the location of the
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§124.57

discharge or regulated activity de-
scribed in the application; and

(d) For EPA-issued NPDES permits,
the requirements of any State certifi-
cation under §124.53.

(e) For permits that include a sewage
sludge land application plan under 40
CFR 501.15(a)(2)(ix), a brief description
of how each of the required elements of
the land application plan are addressed
in the permit.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38051, Sept. 26, 1984; 54 FR 18786, May 2,
1989; 65 FR 30912, May 15, 2000]

§124.57 Public notice.

(a) Section 316(a) requests (applicable to
State programs, see §123.25). In addition
to the information required under
§124.10(d)(1), public notice of an NPDES
draft permit for a discharge where a
CWA section 316(a) request has been
filed under §122.21(1) shall include:

(1) A statement that the thermal
component of the discharge is subject
to effluent limitations under CWA sec-
tion 301 or 306 and a brief description,
including a quantitative statement, of
the thermal effluent limitations pro-
posed under section 301 or 306;

(2) A statement that a section 316(a)
request has been filed and that alter-
native less stringent effluent limita-
tions may be imposed on the thermal
component of the discharge under sec-
tion 316(a) and a brief description, in-
cluding a quantitative statement, of
the alternative effluent limitations, if
any, included in the request; and

(3) If the applicant has filed an early
screening request under §125.72 for a
section 316(a) variance, a statement
that the applicant has submitted such
a plan.

(b) [Reserved]

[48 FR 14264, Apr. 1, 1983; 50 FR 6941, Feb. 19,
1985, as amended at 656 FR 30912, May 15, 2000]

§124.58 [Reserved]

§124.59 Conditions requested by the
Corps of Engineers and other gov-
ernment agencies.

(Applicable to State programs, see
§123.25 (NPDES).)

(a) If during the comment period for
an NPDES draft permit, the District
Engineer advises the Director in writ-
ing that anchorage and navigation of

40 CFR Ch. | (7-1-02 Edition)

any of the waters of the United States
would be substantially impaired by the
granting of a permit, the permit shall
be denied and the applicant so notified.
If the District Engineer advised the Di-
rector that imposing specified condi-
tions upon the permit is necessary to
avoid any substantial impairment of
anchorage or navigation, then the Di-
rector shall include the specified condi-
tions in the permit. Review or appeal
of denial of a permit or of conditions
specified by the District Engineer shall
be made through the applicable proce-
dures of the Corps of Engineers, and
may not be made through the proce-
dures provided in this part. If the con-
ditions are stayed by a court of com-
petent jurisdiction or by applicable
procedures of the Corps of Engineers,
those conditions shall be considered
stayed in the NPDES permit for the
duration of that stay.

(b) If during the comment period the
U.S. Fish and Wildlife Service, the Na-
tional Marine Fisheries Service, or any
other State or Federal agency with ju-
risdiction over fish, wildlife, or public
health advises the Director in writing
that the imposition of specified condi-
tions upon the permit is necessary to
avoid substantial impairment of fish,
shellfish, or wildlife resources, the Di-
rector may include the specified condi-
tions in the permit to the extent they
are determined necessary to carry out
the provisions of §122.49 and of the
CWA.

(c) In appropriate cases the Director
may consult with one or more of the
agencies referred to in this section be-
fore issuing a draft permit and may re-
flect their views in the statement of
basis, the fact sheet, or the draft per-
mit.

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 258, Jan. 4, 1989]

§124.60 Issuance and effective date
and stays of NPDES permits.

In addition to the requirements of
§§124.15, 124.16, and 124.19, the following
provisions apply to NPDES permits:

(a) Notwithstanding the provisions of
§124.16(a)(1), if, for any offshore or
coastal mobile exploratory drilling rig
or coastal mobile developmental drill-
ing rig which has never received a final
effective permit to discharge at a
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