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(b) The burden is on the person re-
questing the variance to explain that: 

(1) Factor(s) listed in § 125.31(b) re-
garding the discharger’s facility are 
fundamentally different from the fac-
tors EPA considered in establishing the 
national limits. The requester should 
refer to all relevant material and infor-
mation, such as the published guideline 
regulations development document, all 
associated technical and economic data 
collected for use in developing each na-
tional limit, all records of legal pro-
ceedings, and all written and printed 
documentation including records of 
communication, etc., relevant to the 
regulations which are kept on public 
file by the EPA; 

(2) The alternative limitations re-
quested are justified by the funda-
mental difference alleged in paragraph 
(b)(1) of this section; and 

(3) The appropriate requirements of 
§ 125.31 have been met. 

[44 FR 32948, June 7, 1979, as amended at 65 
FR 30913, May 15, 2000]

Subpart E—Criteria for Granting 
Economic Variances From 
Best Available Technology 
Economically Achievable 
Under Section 301(c) of the 
Act [Reserved]

Subpart F—Criteria for Granting 
Water Quality Related Vari-
ances Under Section 301(g) of 
the Act [Reserved]

Subpart G—Criteria for Modifying 
the Secondary Treatment Re-
quirements Under Section 
301(h) of the Clean Water Act

AUTHORITY: Clean Water Act, as amended 
by the Clean Water Act of 1977, 33 U.S.C. 1251 
et seq., unless otherwise noted.

SOURCE: 59 FR 40658, Aug. 9, 1994, unless 
otherwise noted.

§ 125.56 Scope and purpose. 
This subpart establishes the criteria 

to be applied by EPA in acting on sec-
tion 301(h) requests for modifications 
to the secondary treatment require-
ments. It also establishes special per-
mit conditions which must be included 

in any permit incorporating a section 
301(h) modification of the secondary 
treatment requirements (‘‘section 
301(h) modified permit’’).

§ 125.57 Law governing issuance of a 
section 301(h) modified permit. 

(a) Section 301(h) of the Clean Water 
Act provides that:

Administrator, with the concurrence of the 
State, may issue a permit under section 402 
which modifies the requirements of para-
graph (b)(1)(B) of this section with respect to 
the discharge of any pollutant from a pub-
licly owned treatment works into marine 
waters, if the applicant demonstrates to the 
satisfaction of the Administrator that— 

(1) There is an applicable water quality 
standard specific to the pollutant for which 
the modification is requested, which has 
been identified under section 304(a)(6) of this 
Act; 

(2) The discharge of pollutants in accord-
ance with such modified requirements will 
not interfere, alone or in combination with 
pollutants from other sources, with the at-
tainment or maintenance of that water qual-
ity which assures protection of public water 
supplies and protection and propagation of a 
balanced indigenous population of shellfish, 
fish, and wildlife, and allows recreational ac-
tivities, in and on the water; 

(3) The applicant has established a system 
for monitoring the impact of such discharge 
on a representative sample of aquatic biota, 
to the extent practicable, and the scope of 
such monitoring is limited to include only 
those scientific investigations which are nec-
essary to study the effects of the proposed 
discharge; 

(4) Such modified requirements will not re-
sult in any additional requirements on any 
other point or nonpoint source; 

(5) All applicable pretreatment require-
ments for sources introducing waste into 
such treatment works will be enforced; 

(6) In the case of any treatment works 
serving a population of 50,000 or more, with 
respect to any toxic pollutant introduced 
into such works by an industrial discharger 
for which pollutant there is no applicable 
pretreatment requirement in effect, sources 
introducing waste into such works are in 
compliance with all applicable pretreatment 
requirements, the applicant will enforce 
such requirements, and the applicant has in 
effect a pretreatment program which, in 
combination with the treatment of dis-
charges from such works, removes the same 
amount of such pollutant as would be re-
moved if such works were to apply secondary 
treatment to discharges and if such works 
had no pretreatment program with respect 
to such pollutant; 
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