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State must describe the procedures and cri-
teria which it will use to make these deter-
minations (whether distribution system or 
entry point sampling points are used). 

(i) The decision criteria that the State will 
use to determine that data collected in the 
distribution system are representative of the 
drinking water supplied from each entry 
point to the distribution system. These de-
terminations must consider: 

(A) All previous monitoring data. 
(B) The variation in reported activity lev-

els. 
(C) Other factors affecting the representa-

tiveness of the data (e.g. geology). 
(ii) [Reserved] 
(2) A monitoring plan by which the State 

will assure all systems complete the required 
monitoring within the regulatory deadlines. 
States may update their existing monitoring 
plan or use the same monitoring plan sub-
mitted for the requirements in § 142.16(e)(5) 
under the national primary drinking water 
regulations for the inorganic and organic 
contaminants (i.e. the phase II/V rules). 
States may note in their application any re-
vision to an existing monitoring plan or note 
that the same monitoring plan will be used. 
The State must demonstrate that the moni-
toring plan is enforceable under State law.

EFFECTIVE DATE NOTE 2: At 66 FR 7066, Jan. 
22, 2001, § 142.16 was amended by revising 
paragraph (e) introductory text and adding 
paragraphs (j) and (k), effective Jan. 22, 2004. 
For the convenience of the user, the revised 
and added text is set forth as follows:

§ 142.16 Special primacy requirements.

* * * * *

(e) An application for approval of a State 
program revision which adopts the require-
ments specified in §§ 141.11, 141.23, 141.24, 
141.32, 141.40, 141.61 and 141.62 for a newly reg-
ulated contaminant must contain the fol-
lowing (in addition to the general primacy 
requirements enumerated elsewhere in this 
part, including the requirement that State 
regulations be at least as stringent as the 
federal requirements):

* * * * *

(j) An application for approval of a State 
program revision which adopts the require-
ments specified in §§ 141.11, 141.23, 141.24, 
141.32, 141.40, 141.61 and 141.62 for an existing 
regulated contaminant must contain the fol-
lowing (in addition to the general primacy 
requirements enumerated elsewhere in this 
part, including the requirement that State 
regulations be at least as stringent as the 
federal requirements): 

(1) If a State chooses to issue waivers from 
the monitoring requirements in §§ 141.23, 
141.24, and 141.40, the State shall describe the 

procedures and criteria which it will use to 
review waiver applications and issue wavier 
determinations. The State shall provide the 
same information required in paragraph 
(e)(1)(i) and (ii) of this section. States may 
update their existing waiver criteria or use 
the requirements submitted under the Na-
tional Primary Drinking Water Regulations 
for the inorganic and organic contaminants 
(i.e., Phase II/V rule) in 16(e) of this section. 
States may simply note in their application 
any revisions to existing waiver criteria or 
note that the same procedures to issue waiv-
ers will be used. 

(2) A monitoring plan by which the State 
will ensure all systems complete the re-
quired monitoring by the regulatory dead-
lines. States may update their existing mon-
itoring plan or use the same monitoring plan 
submitted under the National Primary 
Drinking Water Regulations for the inor-
ganic and organic contaminants (i.e. Phase 
II/V rule) in 16(e) of this section. States may 
simply note in their application any revi-
sions to an existing monitoring plan or note 
that the same monitoring plan will be used. 
The State must demonstrate that the moni-
toring plan is enforceable under State law. 

(k) States establish the initial monitoring 
requirements for new systems and new 
sources. States must explain their initial 
monitoring schedules and how these moni-
toring schedules ensure that public water 
systems and sources comply with MCL’s and 
monitoring requirements. States must also 
specify the time frame in which new systems 
will demonstrate compliance with the MCLs.

§ 142.17 Review of State programs and 
procedures for withdrawal of ap-
proved primacy programs. 

(a)(1) At least annually the Adminis-
trator shall review, with respect to 
each State determined to have primary 
enforcement responsibility, the compli-
ance of the State with the require-
ments set forth in 40 CFR part 142, sub-
part B, and the approved State primacy 
program. At the time of this review, 
the State shall notify the Adminis-
trator of any State-initiated program 
changes (i.e., changes other than those 
to adopt new or revised EPA regula-
tions), and of any transfer of all or part 
of its program from the approved State 
agency to any other State agency. 

(2) When, on the basis of the Admin-
istrator’s review or other available in-
formation, the Administrator deter-
mines that a State no longer meets the 
requirements set forth in 40 CFR part 
142, subpart B, the Administrator shall
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initiate proceedings to withdraw pri-
macy approval. Among the factors the 
Administrator intends to consider as 
relevant to this determination are the 
following, where appropriate: whether 
the State has requested and has been 
granted, or is awaiting EPA’s decision 
on, an extension under § 142.12(b)(2) of 
the deadlines for meeting those re-
quirements; and whether the State is 
taking corrective actions that may 
have been required by the Adminis-
trator. The Administrator shall notify 
the State in writing that EPA is initi-
ating primacy withdrawal proceedings 
and shall summarize in the notice the 
information available that indicates 
that the State no longer meets such re-
quirements. 

(3) The State notified pursuant to 
paragraph (a)(2) of this section may, 
within 30 days of receiving the Admin-
istrator’s notice, submit to the Admin-
istrator evidence demonstrating that 
the State continues to meet the re-
quirements for primary enforcement 
responsibility. 

(4) After reviewing the submission of 
the State, if any, made pursuant to 
paragraph (a)(3) of this section, the Ad-
ministrator shall make a final deter-
mination either that the State no 
longer meets the requirements of 40 
CFR part 142, subpart B, or that the 
State continues to meet those require-
ments, and shall notify the State of his 
or her determination. Any final deter-
mination that the State no longer 
meets the requirements of 40 CFR part 
142, subpart B, shall not become effec-
tive except as provided in § 142.13. 

(b) If a State which has primary en-
forcement responsibility decides to re-
linquish that authority, it may do so 
by notifying the Administrator in writ-
ing of the State’s decision at least 90 
days before the effective date of the de-
cision. 

[54 FR 52140, Dec. 20, 1989, as amended at 60 
FR 33661, June 28, 1995]

§ 142.18 EPA review of State moni-
toring determinations. 

(a) A Regional Administrator may 
annul a State monitoring determina-
tion for the types of determinations 
identified in §§ 141.23(b), 141.23(c), 
141.24(f), 141.24(h), and 141.40(n) in ac-

cordance with the procedures in para-
graph (b) of this section. 

(b) When information available to a 
Regional Administrator, such as the 
results of an annual review, indicate a 
State determination fails to apply the 
standards of the approved State pro-
gram, he may propose to annul the 
State monitoring determination by 
sending the State and the affected PWS 
a draft Rescission Order. The draft 
order shall: 

(1) Identify the PWS, the State deter-
mination, and the provisions at issue; 

(2) Explain why the State determina-
tion is not in compliance with the 
State program and must be changed; 
and 

(3) Describe the actions and terms of 
operation the PWS will be required to 
implement. 

(c) The State and PWS shall have 60 
days to comment on the draft Rescis-
sion Order. 

(d) The Regional Administrator may 
not issue a Rescission Order to impose 
conditions less stringent than those 
imposed by the State. 

(e) The Regional Administrator shall 
also provide an opportunity for com-
ment upon the draft Rescission Order, 
by 

(1) Publishing a notice in a news-
paper in general circulation in commu-
nities served by the affected system; 
and 

(2) Providing 30 days for public com-
ment on the draft order. 

(f) The State shall demonstrate that 
the determination is reasonable, based 
on its approved State program. 

(g) The Regional Administrator shall 
decide within 120 days after issuance of 
the draft Rescission Order to: 

(1) Issue the Rescission Order as 
drafted; 

(2) Issue a modified Rescission Order; 
or 

(3) Cancel the Rescission Order. 
(h) The Regional Administrator shall 

set forth the reasons for his decision, 
including a responsiveness summary 
addressing significant comments from 
the State, the PWS and the public. 

(i) The Regional Administrator shall 
send a notice of his final decision to 
the State, the PWS and all parties who 
commented upon the draft Rescission 
Order. 
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