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relevant, in his or her sole discretion, 
such as volume, toxicity, and mobility 
of the hazardous substances contrib-
uted to the facility by each partici-
pating PRP, ability to pay, and inequi-
ties and aggravating factors. 

(ii) The joint request for arbitration 
may specify that the Arbitrator may 
allocate among the participating PRPs 
less than all response costs awarded to 
EPA. If this is not specified, the Arbi-
trator shall allocate among the partici-
pating PRPs 100% of the response costs 
awarded to EPA. 

(iii) The burden of establishing the 
appropriate allocation of responsibility 
for payment of the response costs 
awarded to EPA shall rest entirely 
with the participating PRPs. 

(5) The parties may request that the 
Arbitrator perform an allocation even 
if the issue of the liability of the par-
ticipating PRPs is not submitted for 
resolution in the joint request for arbi-
tration. Such a request for allocation 
shall be made in the joint request for 
arbitration pursuant to § 304.21 of this 
part. If such a request is made, the pro-
visions of paragraphs (d)(4)(i), (d)(4)(ii), 
and (d)(4)(iii) of this section shall 
apply. 

(e)(1) If any issue concerning the ade-
quacy of EPA’s response action has 
been submitted for resolution or arises 
during the Arbitrator’s determination 
of the dollar amount of response costs 
recoverable by EPA, the Arbitrator 
shall uphold EPA’s selection of the re-
sponse action, unless any participating 
PRP can establish that the selection 
was inconsistent with the NCP. The Ar-
bitrator’s review of the adequacy of 
any response action taken by EPA 
shall be based upon the documents 
which formed the basis for the selec-
tion of the response action. 

(2) If the Arbitrator upholds EPA’s 
selection of the response action in full, 
the Arbitrator shall award EPA all re-
sponse costs incurred and to be in-
curred in connection with the response 
action, unless any participating PRP 
can establish that all or part of such 
costs were: 

(i) Not actually incurred or to be in-
curred; or 

(ii) Not actually incurred or to be in-
curred in connection with the response 
action; or 

(iii) Clearly excessive, taking into ac-
count the circumstances of the re-
sponse action and relative to accept-
able government procurement and con-
tracting practices in light of the cir-
cumstances of the response action. 

(3) If the Arbitrator upholds EPA’s 
selection of the response action only in 
part, the Arbitrator shall award EPA 
only those response costs incurred and 
to be incurred in connection with the 
portions of the response action that 
were upheld, unless any participating 
PRP can establish that all or part of 
such response costs were: 

(i) Not actually incurred or to be in-
curred; or 

(ii) Not actually incurred or to be in-
curred in connection with the portions 
of the response action that were 
upheld; or 

(iii) Clearly excessive, taking into ac-
count the circumstances of the re-
sponse action and relative to accept-
able government procurement and con-
tracting practices in light of the cir-
cumstances of the response action. 

(4) The standard of review to be ap-
plied by the Arbitrator under para-
graphs (e)(1), (e)(2), and (e)(3) of this 
section is arbitrary and capricious or 
otherwise not in accordance with law. 

(5) In reviewing any procedural errors 
alleged by any party, the Arbitrator 
may disallow response costs only if the 
errors were so serious and related to 
matters of such central relevance that 
the response action would have been 
significantly changed had such errors 
not been made.

§ 304.21 Referral of claims. 
(a) If EPA believes that a claim is an 

appropriate candidate for arbitration, 
EPA will notify all identified PRPs for 
the facility concerned and provide such 
PRPs with an opportunity to discuss 
referral of one or more issues arising in 
the claim for resolution pursuant to 
the procedures established by this part. 
Alternatively, one or more PRPs at a 
facility may propose to EPA use of ar-
bitration, after receipt of a demand by 
EPA for payment of a claim, but prior 
to commencement of civil litigation of 
the claim. Where practicable, before an 
agreement to refer a claim for arbitra-
tion is made final under this alter-
native, either the PRPs or EPA shall 
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notify the other PRPs at the facility of 
the potential use of arbitration. 

(b)(1) The Administrator and one or 
more PRPs associated with a facility 
may submit to the Association a joint 
request for arbitration of one or more 
issues arising in an EPA claim con-
cerning the facility. The joint request 
shall be signed by all of the parties and 
shall include: 

(i) A brief description of the facility, 
the EPA response action taken at the 
facility, the EPA claim, and the par-
ties; 

(ii) A statement of the issues arising 
in the claim that are being submitted 
by the parties for resolution by arbi-
tration; 

(iii) A statement that the parties 
consent to resolution of the issues 
jointly submitted pursuant to the pro-
cedures established by this part by an 
Arbitrator appointed pursuant to 
§ 304.22 of this part; 

(iv) A statement that the parties 
agree to be bound by the final decision 
on all issues jointly submitted by the 
parties for resolution and to pay any 
award made in the final decision, sub-
ject to the right to challenge the final 
decision solely on the grounds and in 
the manner prescribed by § 304.40(c) of 
this part; 

(v) A statement that the parties 
agree that the award made in the final 
decision may be enforced pursuant to 
§ 304.40(c) of this part; 

(vi) A statement that the parties 
agree that the final decision shall be 
binding only with respect to the re-
sponse costs at issue in the claim sub-
mitted for arbitration; 

(vii) A statement that the parties 
agree that the statute of limitations 
governing the EPA claim submitted 
shall be extended for a time period 
equal to the number of days from the 
date the joint request for arbitration is 
submitted to the Association to the 
date of resolution of any enforcement 
action relating to the final decision; 
and 

(viii) A statement that each signa-
tory to the joint request is authorized 
to enter into the arbitration and to 
bind legally the party represented by 
him or her to the terms of the joint re-
quest. 

(2) The joint request shall also in-
clude the name, address and telephone 
number of each party, and, if a party is 
represented by an attorney, the attor-
ney’s name, address and telephone 
number. A party changing any of this 
information must promptly commu-
nicate the change in writing to the As-
sociation and all other parties. A party 
who fails to furnish such information 
or any changes thereto is deemed to 
have waived his or her right to notice 
and service under this part until such 
time as the party furnishes the missing 
information. 

(c) Any party may move to modify 
the joint request for arbitration to in-
clude one or more additional issues 
arising in the referred claim. To be ef-
fective, any such modification must be 
signed by the Arbitrator and all other 
parties. The joint request for arbitra-
tion may also be modified to add one or 
more additional parties, if such inter-
vention is permitted by § 304.24(a) of 
this part. To be effective, any such 
modification must be signed by the Ar-
bitrator, the intervening party or par-
ties, and all other parties. 

(d) The statute of limitations gov-
erning the EPA claim submitted for ar-
bitration shall be extended for a time 
period equal to the number of days 
from the date the joint request for ar-
bitration is submitted to the Associa-
tion to the date of resolution of any en-
forcement action relating to the final 
decision. 

(e) Prior to the selection of the Asso-
ciation, the Administrator and one or 
more PRPs associated with a facility 
may agree to submit one or more 
issues arising in an EPA claim for reso-
lution by arbitration. Any such agree-
ment shall be contained in a joint re-
quest for arbitration which meets all 
requirements of paragraph (b) of this 
section. In any such arbitration, the 
arbitrator shall be selected pursuant to 
§ 304.22(e) of this part, and payment of 
all costs associated with the arbitra-
tion shall be made pursuant to 
§ 304.41(e) of this part. Arbitrations 
agreed upon pursuant to this paragraph 
shall be governed by the procedures es-
tablished by this part, except for those 
procedures which pertain specifically 
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to the duties of the Association. All du-
ties of the Association shall be per-
formed in a manner agreed upon by all 
of the parties.

§ 304.22 Appointment of Arbitrator. 

(a) The Association shall establish 
and maintain a National Panel of Envi-
ronmental Arbitrators. 

(b) Within ten days of the filing of 
the joint request for arbitration, the 
Association shall identify and submit 
simultaneously to all parties an 
indentical list of ten persons chosen 
from the National Panel of Environ-
mental Arbitrators, whom the Associa-
tion believes will not be subject to dis-
qualification because of circumstances 
likely to affect impartiality pursuant 
to § 304.23 of this part. Each party shall 
have ten days from the date of receipt 
of the list to identify any persons ob-
jected to, to rank the remaining per-
sons in the order of preference, and to 
return the list to the Association. If a 
party does not return the list within 
the time specified, all persons on the 
list are deemed acceptable to that 
party. From among the persons whom 
the parties have indicated as accept-
able, and, in accordance with the des-
ignated order of mutual preference, if 
any, the Association shall invite an Ar-
bitrator to serve. If the parties fail to 
mutually agree upon any of the persons 
named, or if the invited Arbitrator is 
unable to serve, or if for any other rea-
son the appointment cannot be made 
from the submitted lists, the Associa-
tion shall make the appointment from 
among the other members of the Panel. 
In no event shall appointment of the 
Arbitrator by the Association take 
longer than thirty days from the filing 
of the joint request for arbitration. 

(c) Within seven days of the appoint-
ment of the Arbitrator, the Association 
shall mail to each of the parties notice 
of the identity of the Arbitrator and 
the date of the appointment, together 
with a copy of these rules. The Arbi-
trator shall, within five days of his or 
her appointment, file a signed accept-
ance of the case with the Association. 
The Association shall, within seven 
days of receipt of the Arbitrator’s ac-
ceptance, mail notice of such accept-
ance to the parties. 

(d) If any appointed Arbitrator 
should resign, die, withdraw, be dis-
qualified or otherwise be unable to per-
form the duties of the office, the Asso-
ciation may, on satisfactory proof, de-
clare the office vacant. Vacancies shall 
be filled in accordance with the appli-
cable provisions of this section, and the 
matter shall be resumed. 

(e) If the Administrator and one or 
more PRPs associated with a facility 
enter into a joint request for arbitra-
tion prior to the selection of the Asso-
ciation (see § 304.21(e) of this part), the 
Administrator and the participating 
PRPs shall reach mutual agreement 
upon the selection and appointment of 
an Arbitrator on a case-by-case basis, 
and the Administrator shall obtain the 
services of that person using appro-
priate procurement procedures. Any 
person appointed as an Arbitrator pur-
suant to this paragraph shall make dis-
closures to the parties pursuant to 
§ 304.23 of this part, shall resolve the 
issues submitted for resolution pursu-
ant to the jurisdiction and authority 
granted to the Arbitrator in § 304.20 of 
this part, and shall otherwise conduct 
the arbitral proceeding pursuant to the 
procedures established by this part.

§ 304.23 Disclosure and challenge pro-
cedures. 

(a) A person appointed as an Arbi-
trator under § 304.22 of this part shall, 
within five days of receipt of his or her 
notice of appointment, disclose to the 
Association any circumstances likely 
to affect impartiality, including any 
bias or any financial or personal inter-
est in the result of the arbitration, or 
any past or present relationship with 
the parties or their counsel, or any 
past or present relationship with any 
PRP to which the claim may relate. 

(b) Upon receipt of such information 
from an appointed Arbitrator or other 
source, the Association shall, within 
two days of receipt, communicate such 
information to the parties. Such com-
munication may be made orally or in 
writing, but if made orally, shall be 
confirmed in writing. 

(c) If any party wishes to request dis-
qualification of an Arbitrator, such 
party shall notify the Association and 
the other parties of such request and 
the basis therefor within seven days of 
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