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court, interest will not accrue until 20 
days after the final judicial decision. 

(4) The rate of interest paid on a 
claim is the rate of interest on invest-
ments of the Fund established by Sub-
chapter A of Chapter 98 of the Internal 
Revenue Code of 1954. 

(j) For claims submitted in connec-
tion with a settlement reached under 
section 122(b) of CERCLA, a 
preauthorized potentially responsible 
party will be entitled to full reimburse-
ment only where the response action is 
conducted in complete satisfaction of 
the requirements set forth in the con-
sent order or decree. 

(k) Future site-specific actions re-
quired by preauthorized potentially re-
sponsible parties, and any future obli-
gations on the Fund, shall be governed 
by § 307.42. 

(l) Any withdrawal of 
preauthorization will be preceded by 
written notice from EPA. The applica-
tion for preauthorization will be 
deemed invalid and no award will be 
made from the Fund where the claim-
ant is determined by EPA to be liable 
under section 107 of CERCLA for the 
costs for which the claim is made, and 
the application for preauthorization 
did not disclose that the claimant may 
be a person described as follows: 

(1) The owner and operator of a vessel 
or a facility; 

(2) Any person, who at the time of 
disposal of any hazardous substance, 
owned or operated any facility at 
which such hazardous substances were 
disposed of; 

(3) Any person who by contract, 
agreement, or otherwise arranged for 
disposal or treatment, or arranged with 
a transporter for transport for disposal 
or treatment, of hazardous substances 
owned or possessed by such person, by 
any other party or entity, at any facil-
ity or incineration vessel owned or op-
erated by another party or entity and 
containing such hazardous substance; 
or 

(4) Any person who accepts or accept-
ed any hazardous substances for trans-
port to disposal or treatment facilities, 
incineration vessels or sites selected by 
such person, from which there is a re-
lease, or a threatened release which 
causes the incurrence of response costs, 
of a hazardous substance. 

(m) If EPA determines that it cannot 
complete its evaluation of a claim be-
cause of insufficient information, it 
will request the necessary information 
from the claimant. If EPA determines 
that it cannot complete its evaluation 
of a claim because the records, docu-
ments, and other evidence were not 
maintained in accordance with gen-
erally accepted accounting principles 
and practices consistently applied, or 
were for any reason inadequate to dem-
onstrate that claimed costs are nec-
essary costs, EPA will adjust the claim 
accordingly. Further consideration of 
such amounts will depend on the ade-
quacy of subsequent documentation. 
Any additional information requested 
by EPA must be submitted within 30 
days, unless a different period of time 
is specified by EPA. The failure of the 
claimant to provide in a timely manner 
the requested information without rea-
sonable cause may be cause for denial 
of the claim. 

(n) Once the claim is perfected, EPA 
will proceed to: 

(1) Make an award on the claim; or 
(2) Decline to make an award. 
(o) If the claimant is dissatisfied ei-

ther with EPA’s denial of a claim or 
with the amount of an award, the 
claimant may request that EPA ar-
range an administrative hearing in ac-
cordance with section 112(b) of 
CERCLA. The request for an adminis-
trative hearing must occur within 30 
days of being notified of EPA’s deci-
sion. 

(p) Notice of an award under para-
graph (f) of this section will be given 
by First Class Mail within five (5) days 
of the date of the decision. Payment of 
approved claims will be made accord-
ing to § 307.40.

§ 307.33 Records retention. 
A claimant receiving an award from 

the Fund is required to maintain all 
cost documentation and any other 
records relating to the claim, and to 
provide EPA with access to such 
records. These records must be main-
tained until cost recovery is initiated 
by EPA. If, after ten (10) years from 
the date of award of the final claim, 
EPA has not initiated a cost recovery 
action, the claimant need no longer re-
tain the records. The claimant shall, 

VerDate Aug<2,>2002 06:54 Aug 16, 2002 Jkt 197165 PO 00000 Frm 00394 Fmt 8010 Sfmt 8010 Y:\SGML\197160T.XXX pfrm72 PsN: 197160T



395

Environmental Protection Agency § 307.42

however, notify EPA of the location of 
the records, and allow EPA the oppor-
tunity to take possession of the records 
before they are destroyed. The claim-
ant shall cause to be inserted in all 
agreements between itself and contrac-
tors performing work at the site a 
clause providing for the same require-
ment to maintain records and to pro-
vide access to records as that required 
of the claimant.

Subpart D—Payments and 
Subrogation

§ 307.40 Payment of approved claims. 
(a) Payment of claims will be made, 

as applicable, within: 
(1) 50 days of EPA’s decision to make 

an award, if the claimant does not re-
quest an administrative hearing; 

(2) 50 days of an award by an adminis-
trative tribunal if no appeal of such 
award is taken; or 

(3) 20 days of the final judicial deci-
sion of any appeal taken. 

(b) Payment of a claim shall not be 
seen as EPA’s final acceptance of the 
claimant’s response action. Final ac-
ceptance shall await EPA’s determina-
tion that the response action was con-
ducted in accordance with the terms 
and conditions of the PDD or the con-
sent order or decree, as applicable.

§ 307.41 Subrogation of claimants’ 
rights to the Fund. 

(a) The United States acquires by 
subrogation all rights of the claimant 
to recover the amount of the claim 
paid by the Fund from the person or 
persons liable under section 107 of 
CERCLA for the release giving rise to 
the response action. 

(b) Claimants shall assist in any cost 
recovery action that may be initiated 
by the United States. The claimant and 
the claimant’s contractors shall fur-
nish the personnel, services, docu-

ments, and materials needed to assist 
EPA in the collection of evidence to 
document work performed and costs 
expended by the claimant or the claim-
ant’s contractors at the particular site 
in order to aid in cost recovery efforts. 
The claimant and the claimant’s con-
tractors shall also provide all re-
quested assistance in the interpreta-
tion of documents detailing work and 
costs that may be needed as evidence, 
and shall testify on behalf of the 
United States in any judicial or admin-
istrative cost recovery proceeding re-
garding the response costs claimed. All 
of the claimant’s contracts for imple-
menting the PDD shall expressly re-
quire their contractors to provide this 
cost recovery assistance.

§ 307.42 Fund’s obligation in the event 
of failure of remedial actions taken 
pursuant to CERCLA section 122. 

(a) In the case of the failure of a com-
pleted remedial action taken by a po-
tentially responsible party pursuant to 
a remedial action preauthorized in con-
nection with a settlement under sec-
tion 122(b)(1) of CERCLA, the Fund 
shall be available for the costs of any 
new cleanup required, but shall not be 
obligated to a proportion exceeding 
that proportion contributed by the 
Fund for the original remedial action. 

(b) The Fund is not obligated by 
preauthorization of a response action 
to reimburse the claimant for subse-
quent remedial actions if those subse-
quent remedial actions are necessary 
as a result of the failure of the claim-
ant, his employees or agents, or any 
third party having a contractual rela-
tionship with the claimant to properly 
perform authorized activities or other-
wise comply with the terms and condi-
tions of the PDD, and the Consent De-
cree or order regarding the site cleanup 
entered into by EPA and the claimant.
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