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however, notify EPA of the location of 
the records, and allow EPA the oppor-
tunity to take possession of the records 
before they are destroyed. The claim-
ant shall cause to be inserted in all 
agreements between itself and contrac-
tors performing work at the site a 
clause providing for the same require-
ment to maintain records and to pro-
vide access to records as that required 
of the claimant.

Subpart D—Payments and 
Subrogation

§ 307.40 Payment of approved claims. 
(a) Payment of claims will be made, 

as applicable, within: 
(1) 50 days of EPA’s decision to make 

an award, if the claimant does not re-
quest an administrative hearing; 

(2) 50 days of an award by an adminis-
trative tribunal if no appeal of such 
award is taken; or 

(3) 20 days of the final judicial deci-
sion of any appeal taken. 

(b) Payment of a claim shall not be 
seen as EPA’s final acceptance of the 
claimant’s response action. Final ac-
ceptance shall await EPA’s determina-
tion that the response action was con-
ducted in accordance with the terms 
and conditions of the PDD or the con-
sent order or decree, as applicable.

§ 307.41 Subrogation of claimants’ 
rights to the Fund. 

(a) The United States acquires by 
subrogation all rights of the claimant 
to recover the amount of the claim 
paid by the Fund from the person or 
persons liable under section 107 of 
CERCLA for the release giving rise to 
the response action. 

(b) Claimants shall assist in any cost 
recovery action that may be initiated 
by the United States. The claimant and 
the claimant’s contractors shall fur-
nish the personnel, services, docu-

ments, and materials needed to assist 
EPA in the collection of evidence to 
document work performed and costs 
expended by the claimant or the claim-
ant’s contractors at the particular site 
in order to aid in cost recovery efforts. 
The claimant and the claimant’s con-
tractors shall also provide all re-
quested assistance in the interpreta-
tion of documents detailing work and 
costs that may be needed as evidence, 
and shall testify on behalf of the 
United States in any judicial or admin-
istrative cost recovery proceeding re-
garding the response costs claimed. All 
of the claimant’s contracts for imple-
menting the PDD shall expressly re-
quire their contractors to provide this 
cost recovery assistance.

§ 307.42 Fund’s obligation in the event 
of failure of remedial actions taken 
pursuant to CERCLA section 122. 

(a) In the case of the failure of a com-
pleted remedial action taken by a po-
tentially responsible party pursuant to 
a remedial action preauthorized in con-
nection with a settlement under sec-
tion 122(b)(1) of CERCLA, the Fund 
shall be available for the costs of any 
new cleanup required, but shall not be 
obligated to a proportion exceeding 
that proportion contributed by the 
Fund for the original remedial action. 

(b) The Fund is not obligated by 
preauthorization of a response action 
to reimburse the claimant for subse-
quent remedial actions if those subse-
quent remedial actions are necessary 
as a result of the failure of the claim-
ant, his employees or agents, or any 
third party having a contractual rela-
tionship with the claimant to properly 
perform authorized activities or other-
wise comply with the terms and condi-
tions of the PDD, and the Consent De-
cree or order regarding the site cleanup 
entered into by EPA and the claimant.
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APPENDIX B TO PART 307—CLAIM FOR CERCLA RESPONSE ACTION
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APPENDIX C TO PART 307—NOTICE OF 
LIMITATIONS ON THE PAYMENT OF 
CLAIMS FOR RESPONSE ACTIONS, 
WHICH IS TO BE PLACED IN THE FED-
ERAL REGISTER PREAMBLE WHEN-
EVER SITES ARE ADDED TO THE 
FINAL NPL 

Limitations on the Payment of Claims for Re-
sponse Actions

Sections 111(a)(2) and 122(b)(1) of CERCLA 
authorize the Fund to reimburse certain par-
ties for necessary costs of performing a re-
sponse action. As is described in more detail 
at 58 FR 5460, Jan. 21, 1993, 40 CFR part 307, 
there are two major limitations placed on 
the payment of claims for response actions. 
First, only private parties, certain poten-
tially responsible parties (including States 
and political subdivisions), and certain for-
eign entities are eligible to file such claims. 
Second, all response actions under sections 
111(a)(2) and 122(b)(1) must receive prior ap-
proval, or ‘‘preauthorization,’’ from EPA.

APPENDIX D TO PART 307—NOTICE OF 
LIMITATIONS ON THE PAYMENT OF 
CLAIMS FOR RESPONSE ACTIONS 
WHICH IS TO BE PLACED IN PUBLIC 
DOCKETS 

Statutory Limitations on the Payment of Claims 
for Response Actions Filed Pursuant to Sec-
tions 111(a)(2) and 122(b)(1) of CERCLA

The Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 
1980 (CERCLA), as amended by the Superfund 
Amendments and Reauthorization Act of 
1986 (SARA) (42 U.S.C. 9601 et seq.) authorizes 
a number of mechanisms for responding to a 
release, or threat of release, of hazardous 
substances or pollutants or contaminants. 
One of these mechanisms is response claims. 
Section 111(a)(2) of CERCLA authorizes the 
Environmental Protection Agency (EPA or 
the Agency) to compensate claimants for 
necessary response costs if certain condi-
tions are met. Section 122(b)(1) of CERCLA 
authorizes EPA to reimburse certain poten-
tially responsible parties for a portion of the 
costs of response actions conducted pursuant 
to a settlement agreement. These conditions 
are outlined below. 

First, only private parties, parties to sec-
tion 122(b)(1) agreements (including States 
and political subdivisions thereof) and for-
eign entities are eligible for payment 
through the response claims mechanism. 
Federal, State, and local government units, 
and Indian Tribes can receive funding for re-
sponse activities through other authorities 
of section 111(a) or section 123 of CERCLA. 

Second, eligible claimants can only be re-
imbursed for costs that are incurred in car-
rying out the National Contingency Plan 

(NCP), 40 CFR part 300. In order to be in con-
formity with the NCP, all claims must re-
ceive prior approval, or ‘‘preauthorization,’’ 
from EPA. This means that before response 
work is initiated, the party must: 

(1) Notify EPA of its intent to file a claim; 
(2) Demonstrate that the release merits 

priority consideration; 
(3) Propose activities to remedy the release 

that can be carried out consistent with the 
NCP; and 

(4) Demonstrate the capabilities necessary 
to carry out such activities in a safe and ef-
fective manner.
In order for potentially responsible parties 
to be eligible for reimbursement they must 
conduct the response actions as specified in 
a Consent Decree or administrative order. 
Only if EPA preauthorizes a response action 
can the party begin work, and later file a 
claim for reimbursement of costs. 

The limitations placed on the payment of 
claims for response actions and the proce-
dures for filing such claims are described in 
more detail at 58 FR 5460, Jan. 21, 1993, 40 
CFR part 307. Additional information can be 
obtained by contacting Phyllis Anderson, Of-
fice of Emergency and Remedial Response 
(5203 G), Environmental Protection Agency, 
1200 Pennsylvania Ave., NW., Washington, 
DC 20460, (703) 603–8971, or the RCRA/
CERCLA Hotline, (800) 424–9346 (or (703) 920–
9810 in the Washington, DC metropolitan 
area).

[58 FR 5475, Jan. 21, 1993, as amended at 65 
FR 47325, Aug. 2, 2000]

PART 310—REIMBURSEMENT TO 
LOCAL GOVERNMENTS FOR 
EMERGENCY RESPONSE TO HAZ-
ARDOUS SUBSTANCE RELEASES

Subpart A—General Information

Sec.
310.1 What is the purpose of this part? 
310.2 What is the statutory authority for 

this part? 
310.3 What terms have specific definitions? 
310.4 What abbreviations should I know?

Subpart B—Provisions

WHO CAN BE REIMBURSED? 

310.5 Am I eligible for reimbursement? 
310.6 Are states eligible? 
310.7 Can more than one local agency or 

government be reimbursed for response 
to the same incident? 

WHAT CAN BE REIMBURSED? 

310.8 Can EPA reimburse the entire cost of 
my response? 
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