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(c) The governmental entities shall 
have 30 days to provide written com-
ments to EPA’s Regional Adminis-
trator regarding any dispute con-
cerning the boundary of the reserva-
tion. Where a tribe has asserted juris-
diction over non-reservation areas, ap-
propriate governmental entities may 
request a single 30-day extension to the 
general 30-day comment period. 

(d) In all cases, comments must be 
timely, limited to the scope of the 
tribe’s jurisdictional assertion, and 
clearly explain the substance, bases, 
and extent of any objections. If a 
tribe’s assertion is subject to a con-
flicting claim, the EPA Regional Ad-
ministrator may request additional in-
formation from the tribe and may con-
sult with the Department of the Inte-
rior. 

(e) The EPA Regional Administrator 
shall decide the jurisdictional scope of 
the tribe’s program. If a conflicting 
claim cannot be promptly resolved, the 
EPA Regional Administrator may ap-
prove that portion of an application ad-
dressing all undisputed areas. 

(f) A determination by the EPA Re-
gional Administrator concerning the 
boundaries of a reservation or tribal ju-
risdiction over non-reservation areas 
shall apply to all future Clean Air Act 
applications from that tribe or tribal 
consortium and no further notice to 
governmental entities, as described in 
paragraph (b) of this section, shall be 
provided, unless the application pre-
sents different jurisdictional issues or 
significant new factual or legal infor-
mation relevant to jurisdiction to the 
EPA Regional Administrator. 

(g) If the EPA Regional Adminis-
trator determines that a tribe meets 
the requirements of § 49.6 for purposes 
of a Clean Air Act provision, the Indian 
tribe is eligible to be treated in the 
same manner as a State with respect to 
that provision, to the extent that the 
provision is identified in § 49.3. The eli-
gibility will extend to all areas within 
the exterior boundaries of the tribe’s 
reservation, as determined by the EPA 
Regional Administrator, and any other 
areas the EPA Regional Administrator 
has determined to be within the tribe’s 
jurisdiction. 

(h) Consistent with the exceptions 
listed in § 49.4, a tribal application con-

taining a Clean Air Act program sub-
mittal will be reviewed by EPA in ac-
cordance with applicable statutory and 
regulatory criteria in a manner similar 
to the way EPA would review a similar 
State submittal. 

(i) The EPA Regional Administrator 
shall return an incomplete or dis-
approved application to the tribe with 
a summary of the deficiencies.

§ 49.10 EPA review of State Clean Air 
Act programs. 

A State Clean Air Act program sub-
mittal shall not be disapproved because 
of failure to address air resources with-
in the exterior boundaries of an Indian 
Reservation or other areas within the 
jurisdiction of an Indian tribe.

§ 49.11 Actions under section 301(d)(4) 
authority. 

Notwithstanding any determination 
made on the basis of authorities grant-
ed the Administrator under any other 
provision of this section, the Adminis-
trator, pursuant to the discretionary 
authority explicitly granted to the Ad-
ministrator under sections 301(a) and 
301(d)(4): 

(a) Shall promulgate without unrea-
sonable delay such Federal implemen-
tation plan provisions as are necessary 
or appropriate to protect air quality, 
consistent with the provisions of sec-
tions 304(a) and 301(d)(4), if a tribe does 
not submit a tribal implementation 
plan meeting the completeness criteria 
of 40 CFR part 51, appendix V, or does 
not receive EPA approval of a sub-
mitted tribal implementation plan. 

(b) May provide up to 95 percent of 
the cost of implementing programs for 
the prevention and control of air pollu-
tion or implementation of national pri-
mary and secondary ambient air qual-
ity standards. After two years from the 
date of each tribe’s initial grant award, 
the maximum Federal share will be re-
duced to 90 percent, as long as the Re-
gional Administrator determines that 
the tribe meets certain economic indi-
cators that would provide an objective 
assessment of the tribe’s ability to in-
crease its share. The Regional Admin-
istrator may increase the maximum 
Federal share to 100 percent if the tribe 
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can demonstrate in writing to the sat-
isfaction of the Regional Adminis-
trator that fiscal circumstances within 
the tribe are constrained to such an ex-
tent that fulfilling the match would 
impose undue hardship.

§§ 49.12–49.21 [Reserved]

§ 49.22 Federal implementation plan 
for Tri-Cities landfill, Salt River 
Pima-Maricopa Indian Community. 

(a) Applicability. This section applies 
to the owner or operator of the project 
located on the Reservation of the Salt 
River Pima Maricopa Indian Commu-
nity (SRPMIC) in Arizona, including 
any new owner or operator in the event 
of a change in ownership of the project. 

(b) Definitions. The following defini-
tions apply to this section. Except as 
specifically defined herein, terms used 
in this section retain the meaning ac-
corded them under the Clean Air Act. 

Actual emissions means the actual 
rate of emissions of a pollutant from 
an emissions unit as determined in 
paragraphs (1)–(3) of this definition: 

(1) In general, actual emissions as of 
a particular date shall equal the aver-
age rate, in tons per year, at which the 
unit actually emitted the pollutant 
during a two-year period which pre-
cedes the particular date and which is 
representative of normal source oper-
ation. EPA shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of 
normal source operation. Actual emis-
sions shall be calculated using the 
unit’s actual operating hours, produc-
tion rates, and types of materials proc-
essed, stored, or combusted during the 
selected time period. 

(2) EPA may presume that the 
source-specific allowable emissions for 
the unit are equivalent to the actual 
emissions of the unit. 

(3) For any emissions unit which has 
not begun normal operations on the 
particular date, actual emissions shall 
equal the potential to emit of the unit 
on that date. 

Begin actual construction means, in 
general, initiation of physical on-site 
construction activities on an emissions 
unit which are of a permanent nature. 
Such activities include, but are not 
limited to, installation of building sup-
ports and foundations, laying of under-

ground pipework, and construction of 
permanent storage structures. With re-
spect to a change in method of oper-
ating this term refers to those on-site 
activities other than preparatory ac-
tivities which mark the initiation of 
the change. 

Building, structure, facility, or installa-
tion means all of the pollutant-emit-
ting activities which belong to the 
same industrial grouping, are located 
on one or more contiguous or adjacent 
properties, and are under the control of 
the same person (or persons under com-
mon control) except the activities of 
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the 
same industrial grouping if they belong 
to the same Major Group (i.e., which 
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by 
the 1977 Supplement (U.S. Government 
Printing Office stock numbers 4101–0065 
and 003–005–00176–0, respectively). 

Commence as applied to construction 
of a major stationary source or major 
modification means that the owner or 
operator has all necessary 
preconstruction approvals or permits 
and either has: (1) Begun, or caused to 
begin, a continuous program of actual 
on-site construction of the source, to 
be completed within a reasonable time; 
or 

(2) Entered into binding agreements 
or contractual obligations, which can-
not be cancelled or modified without 
substantial loss to the owner or oper-
ator, to undertake a program of actual 
construction of the source to be com-
pleted within a reasonable time. 

Construction means any physical 
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) which 
would result in a change in actual 
emissions. 

EPA means United States Environ-
mental Protection Agency, Region 9. 

Fugitive emissions means those emis-
sions which could not reasonably pass 
through a stack, chimney, vent, or 
other functionally equivalent opening. 

Lowest achievable emission rate means 
the more stringent rate of emissions 
based on the following: 
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