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should be accompanied with a state-
ment explaining why it is inappro-
priate to treat tribes in the same man-
ner as States with respect to such pro-
visions.

§49.6 Tribal eligibility requirements.

Sections 301(d)(2) and 302(r), 42 U.S.C.
7601(d)(2) and 7602(r), authorize the Ad-
ministrator to treat an Indian tribe in
the same manner as a State for the
Clean Air Act provisions identified in
§49.3 if the Indian tribe meets the fol-
lowing criteria:

(a) The applicant is an Indian tribe
recognized by the Secretary of the In-
terior;

(b) The Indian tribe has a governing
body carrying out substantial govern-
mental duties and functions;

(¢c) The functions to be exercised by
the Indian tribe pertain to the manage-
ment and protection of air resources
within the exterior boundaries of the
reservation or other areas within the
tribe’s jurisdiction; and

(d) The Indian tribe is reasonably ex-
pected to be capable, in the EPA Re-
gional Administrator’s judgment, of
carrying out the functions to be exer-
cised in a manner consistent with the
terms and purposes of the Clean Air
Act and all applicable regulations.

§49.7 Request by an Indian tribe for
eligibility determination and Clean
Air Act program approval.

(a) An Indian tribe may apply to the
EPA Regional Administrator for a de-
termination that it meets the eligi-
bility requirements of §49.6 for Clean
Air Act program approval. The applica-
tion shall concisely describe how the
Indian tribe will meet each of the re-
quirements of §49.6 and should include
the following information:

(1) A statement that the applicant is
an Indian tribe recognized by the Sec-
retary of the Interior.

(2) A descriptive statement dem-
onstrating that the applicant is cur-
rently carrying out substantial govern-
mental duties and powers over a de-
fined area. This statement should:

(i) Describe the form of the tribal
government;

(ii) Describe the types of government
functions currently performed by the
tribal governing body such as, but not
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limited to, the exercise of police pow-
ers affecting (or relating to) the health,
safety, and welfare of the affected pop-
ulation; taxation; and the exercise of
the power of eminent domain; and

(iii) Identify the source of the tribal
government’s authority to carry out
the governmental functions currently
being performed.

(3) A descriptive statement of the In-
dian tribe’s authority to regulate air
quality. For applications covering
areas within the exterior boundaries of
the applicant’s reservation the state-
ment must identify with clarity and
precision the exterior boundaries of the
reservation including, for example, a
map and a legal description of the area.
For tribal applications covering areas
outside the boundaries of a reservation
the statement should include:

(i) A map or legal description of the
area over which the application asserts
authority; and

(ii) A statement by the applicant’s
legal counsel (or equivalent official)
that describes the basis for the tribe’s
assertion of authority (including the
nature or subject matter of the as-
serted regulatory authority) which
may include a copy of documents such
as tribal constitutions, by-laws, char-
ters, executive orders, codes, ordi-
nances, and/or resolutions that support
the tribe’s assertion of authority.

(4) A narrative statement describing
the capability of the applicant to ad-
minister effectively any Clean Air Act
program for which the tribe is seeking
approval. The narrative statement
must demonstrate the applicant’s capa-
bility consistent with the applicable
provisions of the Clean Air Act and im-
plementing regulations and, if re-
quested by the Regional Adminis-
trator, may include:

(i) A description of the Indian tribe’s
previous management experience
which may include the administration
of programs and services authorized by
the Indian Self-Determination and
Education Assistance Act (26 U.S.C.
450, et seq.), the Indian Mineral Devel-
opment Act (256 U.S.C. 2101, et seq.), or
the Indian Sanitation Facility Con-
struction Activity Act (42 U.S.C. 2004a);

(ii) A list of existing environmental
or public health programs adminis-
tered by the tribal governing body and
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a copy of related tribal laws, policies,
and regulations;

(iii) A description of the entity (or
entities) that exercise the executive,
legislative, and judicial functions of
the tribal government;

(iv) A description of the existing, or
proposed, agency of the Indian tribe
that will assume primary responsi-
bility for administering a Clean Air
Act program (including a description of
the relationship between the existing
or proposed agency and its regulated
entities);

(v) A description of the technical and
administrative capabilities of the staff
to administer and manage an effective
air quality program or a plan which
proposes how the tribe will acquire ad-
ministrative and technical expertise.
The plan should address how the tribe
will obtain the funds to acquire the ad-
ministrative and technical expertise.

(5) A tribe that is a member of a trib-
al consortium may rely on the exper-
tise and resources of the consortium in
demonstrating under paragraph (a)(4)
of this section that the tribe is reason-
ably expected to be capable of carrying
out the functions to be exercised con-
sistent with §49.6(d). A tribe relying on
a consortium in this manner must pro-
vide reasonable assurances that the
tribe has responsibility for carrying
out necessary functions in the event
the consortium fails to.

(6) Where applicable Clean Air Act or
implementing regulatory requirements
mandate criminal enforcement author-
ity, an application submitted by an In-
dian tribe may be approved if it meets
the requirements of §49.8.

(7) Additional information required
by the EPA Regional Administrator
which, in the judgment of the EPA Re-
gional Administrator, is necessary to
support an application.

(8) Where the applicant has pre-
viously received authorization for a
Clean Air Act program or for any other
EPA-administered program, the appli-
cant need only identify the prior au-
thorization and provide the required
information which has not been sub-
mitted in the previous application.

(b) A tribe may simultaneously sub-
mit a request for an eligibility deter-
mination and a request for approval of
a Clean Air Act program.
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(c) A request for Clean Air Act pro-
gram approval must meet any applica-
ble Clean Air Act statutory and regu-
latory requirements. A program ap-
proval request may be comprised of
only partial elements of a Clean Air
Act program, provided that any such
elements are reasonably severable,
that is, not integrally related to pro-
gram elements that are not included in
the plan submittal, and are consistent
with applicable statutory and regu-
latory requirements.

§49.8 Provisions for tribal criminal en-
forcement authority.

To the extent that an Indian tribe is
precluded from asserting criminal en-
forcement authority, the Federal Gov-
ernment will exercise primary criminal
enforcement responsibility. The tribe,
with the EPA Region, shall develop a
procedure by which the tribe will pro-
vide potential investigative leads to
EPA and/or other appropriate Federal
agencies, as agreed to by the parties, in
an appropriate and timely manner.
This procedure shall encompass all cir-
cumstances in which the tribe is in-
capable of exercising applicable en-
forcement requirements as provided in
§49.7(a)(6). This agreement shall be in-
corporated into a Memorandum of
Agreement with the EPA Region.

§49.9 EPA review of tribal Clean Air
Act applications.

(a) The EPA Regional Administrator
shall process a request of an Indian
tribe submitted under §49.7 in a timely
manner. The EPA Regional Adminis-
trator shall promptly notify the Indian
tribe of receipt of the application.

(b) Within 30 days of receipt of an In-
dian tribe’s initial, complete applica-
tion, the EPA Regional Administrator
shall notify all appropriate govern-
mental entities.

(1) For tribal applications addressing
air resources within the exterior
boundaries of the reservation, EPA’s
notification of other governmental en-
tities shall specify the geographic
boundaries of the reservation.

(2) For tribal applications addressing
non-reservation areas, EPA’s notifica-
tion of other governmental entities
shall include the substance and bases
of the tribe’s jurisdictional assertions.
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