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a copy of related tribal laws, policies, 
and regulations; 

(iii) A description of the entity (or 
entities) that exercise the executive, 
legislative, and judicial functions of 
the tribal government; 

(iv) A description of the existing, or 
proposed, agency of the Indian tribe 
that will assume primary responsi-
bility for administering a Clean Air 
Act program (including a description of 
the relationship between the existing 
or proposed agency and its regulated 
entities); 

(v) A description of the technical and 
administrative capabilities of the staff 
to administer and manage an effective 
air quality program or a plan which 
proposes how the tribe will acquire ad-
ministrative and technical expertise. 
The plan should address how the tribe 
will obtain the funds to acquire the ad-
ministrative and technical expertise. 

(5) A tribe that is a member of a trib-
al consortium may rely on the exper-
tise and resources of the consortium in 
demonstrating under paragraph (a)(4) 
of this section that the tribe is reason-
ably expected to be capable of carrying 
out the functions to be exercised con-
sistent with § 49.6(d). A tribe relying on 
a consortium in this manner must pro-
vide reasonable assurances that the 
tribe has responsibility for carrying 
out necessary functions in the event 
the consortium fails to. 

(6) Where applicable Clean Air Act or 
implementing regulatory requirements 
mandate criminal enforcement author-
ity, an application submitted by an In-
dian tribe may be approved if it meets 
the requirements of § 49.8. 

(7) Additional information required 
by the EPA Regional Administrator 
which, in the judgment of the EPA Re-
gional Administrator, is necessary to 
support an application. 

(8) Where the applicant has pre-
viously received authorization for a 
Clean Air Act program or for any other 
EPA-administered program, the appli-
cant need only identify the prior au-
thorization and provide the required 
information which has not been sub-
mitted in the previous application. 

(b) A tribe may simultaneously sub-
mit a request for an eligibility deter-
mination and a request for approval of 
a Clean Air Act program. 

(c) A request for Clean Air Act pro-
gram approval must meet any applica-
ble Clean Air Act statutory and regu-
latory requirements. A program ap-
proval request may be comprised of 
only partial elements of a Clean Air 
Act program, provided that any such 
elements are reasonably severable, 
that is, not integrally related to pro-
gram elements that are not included in 
the plan submittal, and are consistent 
with applicable statutory and regu-
latory requirements.

§ 49.8 Provisions for tribal criminal en-
forcement authority. 

To the extent that an Indian tribe is 
precluded from asserting criminal en-
forcement authority, the Federal Gov-
ernment will exercise primary criminal 
enforcement responsibility. The tribe, 
with the EPA Region, shall develop a 
procedure by which the tribe will pro-
vide potential investigative leads to 
EPA and/or other appropriate Federal 
agencies, as agreed to by the parties, in 
an appropriate and timely manner. 
This procedure shall encompass all cir-
cumstances in which the tribe is in-
capable of exercising applicable en-
forcement requirements as provided in 
§ 49.7(a)(6). This agreement shall be in-
corporated into a Memorandum of 
Agreement with the EPA Region.

§ 49.9 EPA review of tribal Clean Air 
Act applications. 

(a) The EPA Regional Administrator 
shall process a request of an Indian 
tribe submitted under § 49.7 in a timely 
manner. The EPA Regional Adminis-
trator shall promptly notify the Indian 
tribe of receipt of the application. 

(b) Within 30 days of receipt of an In-
dian tribe’s initial, complete applica-
tion, the EPA Regional Administrator 
shall notify all appropriate govern-
mental entities. 

(1) For tribal applications addressing 
air resources within the exterior 
boundaries of the reservation, EPA’s 
notification of other governmental en-
tities shall specify the geographic 
boundaries of the reservation. 

(2) For tribal applications addressing 
non-reservation areas, EPA’s notifica-
tion of other governmental entities 
shall include the substance and bases 
of the tribe’s jurisdictional assertions. 

VerDate Jul<19>2002 09:02 Jul 23, 2002 Jkt 197137 PO 00000 Frm 00718 Fmt 8010 Sfmt 8010 Y:\SGML\197137T.XXX pfrm12 PsN: 197137T



719

Environmental Protection Agency § 49.11

(c) The governmental entities shall 
have 30 days to provide written com-
ments to EPA’s Regional Adminis-
trator regarding any dispute con-
cerning the boundary of the reserva-
tion. Where a tribe has asserted juris-
diction over non-reservation areas, ap-
propriate governmental entities may 
request a single 30-day extension to the 
general 30-day comment period. 

(d) In all cases, comments must be 
timely, limited to the scope of the 
tribe’s jurisdictional assertion, and 
clearly explain the substance, bases, 
and extent of any objections. If a 
tribe’s assertion is subject to a con-
flicting claim, the EPA Regional Ad-
ministrator may request additional in-
formation from the tribe and may con-
sult with the Department of the Inte-
rior. 

(e) The EPA Regional Administrator 
shall decide the jurisdictional scope of 
the tribe’s program. If a conflicting 
claim cannot be promptly resolved, the 
EPA Regional Administrator may ap-
prove that portion of an application ad-
dressing all undisputed areas. 

(f) A determination by the EPA Re-
gional Administrator concerning the 
boundaries of a reservation or tribal ju-
risdiction over non-reservation areas 
shall apply to all future Clean Air Act 
applications from that tribe or tribal 
consortium and no further notice to 
governmental entities, as described in 
paragraph (b) of this section, shall be 
provided, unless the application pre-
sents different jurisdictional issues or 
significant new factual or legal infor-
mation relevant to jurisdiction to the 
EPA Regional Administrator. 

(g) If the EPA Regional Adminis-
trator determines that a tribe meets 
the requirements of § 49.6 for purposes 
of a Clean Air Act provision, the Indian 
tribe is eligible to be treated in the 
same manner as a State with respect to 
that provision, to the extent that the 
provision is identified in § 49.3. The eli-
gibility will extend to all areas within 
the exterior boundaries of the tribe’s 
reservation, as determined by the EPA 
Regional Administrator, and any other 
areas the EPA Regional Administrator 
has determined to be within the tribe’s 
jurisdiction. 

(h) Consistent with the exceptions 
listed in § 49.4, a tribal application con-

taining a Clean Air Act program sub-
mittal will be reviewed by EPA in ac-
cordance with applicable statutory and 
regulatory criteria in a manner similar 
to the way EPA would review a similar 
State submittal. 

(i) The EPA Regional Administrator 
shall return an incomplete or dis-
approved application to the tribe with 
a summary of the deficiencies.

§ 49.10 EPA review of State Clean Air 
Act programs. 

A State Clean Air Act program sub-
mittal shall not be disapproved because 
of failure to address air resources with-
in the exterior boundaries of an Indian 
Reservation or other areas within the 
jurisdiction of an Indian tribe.

§ 49.11 Actions under section 301(d)(4) 
authority. 

Notwithstanding any determination 
made on the basis of authorities grant-
ed the Administrator under any other 
provision of this section, the Adminis-
trator, pursuant to the discretionary 
authority explicitly granted to the Ad-
ministrator under sections 301(a) and 
301(d)(4): 

(a) Shall promulgate without unrea-
sonable delay such Federal implemen-
tation plan provisions as are necessary 
or appropriate to protect air quality, 
consistent with the provisions of sec-
tions 304(a) and 301(d)(4), if a tribe does 
not submit a tribal implementation 
plan meeting the completeness criteria 
of 40 CFR part 51, appendix V, or does 
not receive EPA approval of a sub-
mitted tribal implementation plan. 

(b) May provide up to 95 percent of 
the cost of implementing programs for 
the prevention and control of air pollu-
tion or implementation of national pri-
mary and secondary ambient air qual-
ity standards. After two years from the 
date of each tribe’s initial grant award, 
the maximum Federal share will be re-
duced to 90 percent, as long as the Re-
gional Administrator determines that 
the tribe meets certain economic indi-
cators that would provide an objective 
assessment of the tribe’s ability to in-
crease its share. The Regional Admin-
istrator may increase the maximum 
Federal share to 100 percent if the tribe 
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