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with an approved program if he deter-
mines that the State or its local agent 
has failed to issue such notice, pro-
vided that he shall first give 30 days 
notice to the State of his intent to 
issue a notice of noncompliance to the 
owner or operator of the source in 
question unless the State or its agent 
does so first. Any notice issued by the 
Administrator pursuant to this section 
shall be deemed to be issued pursuant 
to the provisions of part 66. 

(b) The issuance of a notice of non-
compliance shall operate to withdraw 
EPA delegation of authority to the 
State with respect to the particular fa-
cility in question. 

(c) If the Administrator determines 
that the State or local agent has issued 
a notice of noncompliance but has 
failed to pursue diligently subsequent 
steps for the assessment and collection 
of the penalty, he shall notify the 
State of his intent to withdraw delega-
tion of authority to the State with re-
spect to the facility in question and 
take appropriate actions pursuant to 
part 66 unless the State or local agent, 
within 30 days, takes appropriate ac-
tion in accordance with the require-
ments of this part. In either case the 
penalty will be calculated from the 
date of the State notice.

Subpart D—EPA Review of State 
Compliance or Exemption 
Decisions

§ 67.31 Review by the Administrator. 
(a) The Administrator may, on his 

own initiative, review any determina-
tion by a State or its agent that a 
source owner or operator is or is not in 
compliance with applicable legal re-
quirements or is or is not entitled to 
an exemption, to determine whether 
that determination conforms to the re-
quirements of the Act and part 66 (as 
modified by § 67.11). 

(b) The Administrator shall review 
any such determination upon receipt of 
a petition alleging that the State’s de-
termination does not conform to the 
requirements of the Act and part 66 (as 
modified by § 67.11). Such petition must 
be filed within 20 days of issuance of 
the State’s decision. 

(c) The Administrator shall give no-
tice in writing to the State or local 

agent, to the owner or operator of the 
source, and to the petitioner of his in-
tent to review the determination. Such 
notice shall be given within 90 days of 
the Administrator’s receipt of the 
State or local agent’s determination. 
Unless otherwise provided, such notice 
shall not withdraw EPA’s delegation of 
authority to the State or local agent 
over the particular facility in question. 

(d) No such State determination shall 
become final until the expiration of 90 
days after the Administrator’s receipt 
of the notice required by § 67.11(b)(5). 

(1) If the Administrator does not 
issue a notice of intent to review with-
in that period, the State determination 
shall, upon expiration of such period, 
constitute final action of the Adminis-
trator under section 120 of the Act. 

(2) If the Administrator issues a no-
tice of intent to review within that pe-
riod, the State determination shall not 
become final until the Administrator 
takes final action after reviewing the 
determination. 

(e) Except as otherwise provided, a 
State determination shall be approved 
if there was a reasonable basis in law 
and in fact for making the determina-
tion.

§ 67.32 Procedure where no formal 
State hearing was held. 

(a) In reviewing a decision that a 
source is in compliance with applicable 
legal requirements or entitled to an ex-
emption for which no hearing con-
forming to § 67.11(b) (4) or (6) was held, 
the Administrator shall evaluate the 
accuracy and adequacy of the docu-
ments transmitted to him pursuant to 
§ 67.11(b)(5) and shall invite submission 
of comments on issues identified by 
him as relevant to his review. 

(b) If the Administrator concludes 
that no hearing need have been held 
and that the State determination was 
correct, he shall notify the State, the 
source owner or operator, and other 
participants of his determination, 
which shall constitute final agency ac-
tion by EPA under authority of section 
120. If the Administrator concludes 
that the petition of the source owner 
or operator presented information 
which, if true, would have altered the 
owner or operator’s liability for a pen-
alty, he shall upon notice to the State
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or local agent schedule a hearing in ac-
cordance with subpart E of part 66. 
Such notice shall operate as a with-
drawal of EPA’s delegation of author-
ity to the State or local agent over the 
facility in question unless the State or 
local agent schedules a hearing within 
15 days of receipt of the notice. 

(c) If the Administrator concludes 
that the State determination did not 
conform to the requirements of the Act 
or of part 66 (as modified by § 67.11), he 
shall by written notice revoke the de-
termination. Such revocation shall op-
erate as a withdrawal of EPA’s delega-
tion of authority to the State or local 
agent over the facility in question. The 
source owner or operator may then pe-
tition for review of the Administrator’s 
decision pursuant to the provisions of 
§ 66.13. 

(d) Unless otherwise provided in the 
Administrator’s notice to the State or 
local agent, any noncompliance pen-
alties owed by the source owner or op-
erator shall be paid to the State or 
local agent. The Administrator shall 
send a copy of this notice to the source 
owner or operator.

§ 67.33 Procedure where a formal 
State hearing was held. 

(a) In reviewing a decision that a 
source is in compliance with applicable 
legal requirements or is entitled to an 
exemption for which a hearing con-
forming to § 67.11(b) (4) or (6) was held, 
the Administrator may invite com-
ment on issues identified by him as rel-
evant to his review and shall propose 
or make findings as to the correctness 
of the determination and the accuracy 
and adequacy of the material trans-
mitted pursuant to § 67.11(b)(5). 

(b) The Administrator shall notify all 
participants in the State hearing of his 
findings and conclusions. If the Admin-
istrator concludes that the State deter-
mination conformed to the require-
ments of the Act and of part 66 (as 
modified by § 66.11), the Administra-
tor’s determination shall constitute 
final administrative action by EPA 
under authority of Section 120. If the 
Administrator finds that the State de-
termination did not conform to the re-
quirements of the Act and of part 66 (as 
modified by § 67.11), the findings shall 
constitute proposed findings and the 

notice shall invite participants to file 
exceptions thereto. If the Adminis-
trator considers it desirable, he may 
schedule a time for argument. 

(c) Within 60 days of receipt of any 
briefs or exceptions or after oral argu-
ment pursuant to paragraph (b), the 
Administrator shall affirm, modify, or 
revoke his proposed findings that the 
State’s determination did not conform 
to the requirements of the Act or of 
part 66 (as modified by § 67.11). The de-
cision shall be in writing. Notice and a 
copy of the decision shall be provided 
to the source owner or operator and to 
all other participants in the State 
hearing. The decision shall constitute a 
final administrative action by EPA 
under authority of section 120. 

(d) If the Administrator finds that 
deficiencies in the hearing record pre-
vent him from determining whether 
the determination of the State or local 
agent conformed to the requirements 
of the Act and part 66 (as modified by 
§ 67.11), he shall notify the State or 
local agent of his finding and specify 
what deficiencies exist and schedule a 
hearing pursuant to subpart E of part 
66. Such notice shall operate as a with-
drawal of EPA’s delegation of author-
ity to the State or local agent over the 
facility in question unless the State or 
local agent schedules a supplemental 
hearing to correct the deficiencies 
within 15 days of receipt of the notice. 

(e) If the Administrator concludes 
that the source is in violation of appli-
cable legal requirements or is not enti-
tled to an exemption, or both, and un-
less otherwise ordered in the decision, 
the source owner or operator shall sub-
mit a penalty calculation to the State 
within 45 days of receipt of the notice 
of determination.

Subpart E—EPA Review of State 
Penalty Assessments

§ 67.41 When EPA may review. 
(a) The Administrator may on his 

own initiative or on petition review 
any initial, interim, or final penalty 
calculation made or approved by the 
State or local agent to determine 
whether it conforms to the require-
ments of the Act, of part 66, of the 
Technical Support Document and the 
Instruction Manual. The Administrator
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