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that it would be difficult to prevail in
a case before a court of law as a result
of the legal issues involved or inability
of the parties to agree to the facts of
the case. The amount that CMS ac-
cepts in compromise under this provi-
sion will reflect—

(i) The likelihood that CMS would
have prevailed on the legal question(s)
involved;

(ii) Whether and to what extent CMS
would have obtained a full or partial
recovery of a judgment, depending on
the availability of witnesses, or other
evidentiary support for CMS’s claim;
and

(iii) The amount of court costs that
would be assessed to CMS.

(3) Cost of collecting the claim. CMS
may compromise a claim if it deter-
mines that the cost of collecting the
claim does not justify the enforced col-
lection of the full amount. In this case,
CMS may adjust the amount it accepts
as a compromise to allow an appro-
priate discount for the costs of collec-
tion it would have incurred but for the
compromise.

(d) Enforcement policy. CMS may com-
promise statutory penalties, forfeit-
ures, or debts established as an aid to
enforcement or to compel compliance,
if it determines that its enforcement
policy, in terms of deterrence and se-
curing compliance both present and fu-
ture, is adequately served by accept-
ance of the compromise amount.

§401.615 Payment of
amount.

(a) Time and manner of compromise.
Payment by the debtor of the amount
that CMS has agreed to accept as a
compromise in full settlement of a
claim must be made within the time
and in the manner prescribed by CMS.
Accordingly, CMS will not settle a
claim until the full payment of the
compromise amount has been made.

(b) Effect of failure to pay compromise
amount. Failure of the debtor to make
payment, as provided by the com-
promise agreement, reinstates the full
amount of the claim, less any amounts
paid prior to the default.

(c) Prohibition against grace periods.
CMS will not agree to inclusion of a
provision in an installment agreement
that would permit grace periods for

compromise
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payments that are late under the terms
of the agreement.

§401.617 Suspension of collection ac-
tion.

(a) General conditions. CMS may tem-
porarily suspend collection action on a
claim if the following general condi-
tions are met—

(1) Amount of future recovery. CMS de-
termines that future collection action
may result in a recovery of an amount
sufficient to justify periodic review and
action on the claim by CMS during the
period of suspension.

(2) Statute of limitations. CMS deter-
mines that—

(i) The applicable statute of limita-
tions has been tolled, waived or has
started running anew; or

(ii) Future collections may be made
by CMS through offset despite an appli-
cable statute of limitations.

(b) Basis for suspension. Bases on
which CMS may suspend collection ac-
tion on a particular claim include the
following—

(1) A debtor cannot be located; or

(2) A debtor—

(i) Owns no substantial equity in
property;

(ii) Is unable to make payment on
CMS’s claim or is unable to effect a
compromise; and

(iii) Has future prospects that justify
retention of the claim.

(c) Locating debtors. CMS will make
every reasonable effort to locate miss-
ing debtors sufficiently in advance of
the bar of an applicable statute of limi-
tations to permit timely filing of a
lawsuit to recover the amount of the
claim.

(d) Effect of suspension on liquidation
of security. CMS will liquidate security,
obtained in partial recovery of a claim,
despite a decision under this section to
suspend collection action against the
debtor for the remainder of the claim.

§401.621 Termination of collection ac-
tion.

(a) General factors. After considering
the bases for a decision to terminate
collection action under paragraph (b)
of this section, CMS may further con-
sider factors such as—

(1) The age and health of the debtor
if the debtor is an individual;
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(2) Present and potential income of
the debtor; and

(3) Whether assets have been con-
cealed or improperly transferred by the
debtor.

(b) Basis for termination of collection
action. Bases on which CMS may termi-
nate collection action on a claim in-
clude the following—

(1) Inability to collect a substantial
amount of the claim. CMS may termi-
nate collection action if it determines
that it is unable to collect, or to en-
force collection, of a significant
amount of the claim. In making this
determination, CMS will consider fac-
tors such as—

(i) Judicial remedies available;

(ii) The debtor’s future financial
prospects; and

(iii) Exemptions available to the
debtor under State or Federal law.

(2) Inability to locate debtor. In cases
involving missing debtors, CMS may
terminate collection action if—

(i) There is no security remaining to
be liquidated;

(ii) The applicable statute of limita-
tions has run; or

(iii) The prospects of collecting by
offset, whether or not an applicable
statute of limitations has run, are con-
sidered by CMS to be too remote to jus-
tify retention of the claim.

(3) Cost of collection exceeds recovery.
CMS may terminate collection action
if it determines that the cost of further
collection action will exceed the
amount recoverable.

(4) Legal insufficiency. CMS may ter-
minate collection action if it deter-
mines that the claim is legally without
merit.

(6) Evidence wunavailable. CMS may
terminate collection action if—

(i) Efforts to obtain voluntary pay-
ment are unsuccessful; and

(i) Evidence or witnesses necessary
to prove the claim are unavailable.

§401.623 Joint and several liability.

(a) Collection action. CMS will lig-
uidate claims as quickly as possible. In
cases of joint and several liability
among two or more debtors, CMS will
not allocate the burden of claims pay-
ment among the debtors. CMS will pro-
ceed with collection action against one
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debtor even if other liable debtors have
not paid their proportionate shares.

(b) Compromise. Compromise with one
debtor does not release a claim against
remaining debtors. Furthermore, CMS
will not consider the amount of a com-
promise with one debtor to be a bind-
ing precedent concerning the amounts
due from other debtors who are jointly
and severally liable on the claim.

§401.625 Effect of CMS claims collec-
tion decisions on appeals.

Any action taken under this subpart
regarding the compromise of a claim,
or suspension or termination of collec-
tion action on a claim, is not an initial
determination for purposes of CMS ap-
peal procedures.

PART 402—CIVIL MONEY PEN-
ALTIES, ASSESSMENTS, AND EX-
CLUSIONS

Subpart A—General Provisions

Sec.

402.1 Basis and scope.

402.3 Definitions.

402.5 Right to a hearing before the final de-
termination.

402.7 Notice of proposed determination.

402.9 Failure to request a hearing.

402.11 Notice to other agencies and other
entities.

402.13 Penalty,
not exclusive.

402.15 Collateral estoppel.

402.17 Settlement.

402.19 Hearings and appeals.

402.21 Judicial review.

assessment, and exclusion

Subpart B—Civil Money Penalties and
Assessments

402.105
402.107

Amount of penalty.

Amount of assessment.

402.109 Statistical sampling.

402.111 Factors considered determinations
regarding the amount of penalties and
assessments.

402.113 When a penalty and assessment are
collectible.

402.115 Collection of penalty or assessment.

Subpart C—Exclusions [Reserved]

AUTHORITY: Secs. 1102 and 1871 of the Social
Security Act (42 U.S.C. 1302 and 1395hh).

SOURCE: 63 FR 68690, Dec. 14, 1998, unless
otherwise noted.



