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1 Redesignated as 42 CFR part 405 at 42 FR 
52826, Sept. 30, 1977.

PART 53—GRANTS, LOANS AND 
LOAN GUARANTEES FOR CON-
STRUCTION AND MODERNIZA-
TION OF HOSPITALS AND MED-
ICAL FACILITIES

Subparts A–K [Reserved]

Subpart L—Services for Persons Unable to 
Pay; Community Service; Non-
discrimination

Sec.
53.111 Services for persons unable to pay. 
53.112 Nondiscrimination. 
53.113 Community service.

Subpart M [Reserved]

Subpart N—Loan Guarantees and Direct 
Loans

53.154 Waiver of right of recovery. 
53.155 Modification of loans. 
53.156 Fees for modification requests.

AUTHORITY: Secs. 215, 603, 609, 621, 623, Pub-
lic Health Service Act as amended, 58 Stat. 
690, 78 Stat. 451 and 456, 84 Stat. 344 and 346 
(42 U.S.C. 216, 291c, 291i, 291j–1 and 291j–3; 31 
U.S.C. 9701).

Subparts A–K [Reserved]

Subpart L—Services for Persons 
Unable to Pay; Community 
Service; Nondiscrimination.

§ 53.111 Services for persons unable to 
pay. 

(a) Applicability. The provisions of 
this section apply to every applicant 
which heretofore has given or hereafter 
will give an assurance that it will 
make available a reasonable volume of 
services to persons unable to pay there-
for but shall not apply to an applicant 
(1) for more than 20 years after the 
completion of construction of any fa-
cility with respect to which funds have 
been paid under section 606 of the Act 
or (2) beyond the period during which 
any amount of a direct loan made 
under sections 610 or 623 of the Act, or 
any amount of a loan with respect to 
which a loan guarantee and interest 
subsidy has been provided under sec-
tions 623 and 624 of the Act remains un-
paid. 

(b) Definitions. As used in this sec-
tion: 

(1) The term facility includes hos-
pitals, facilities for long-term care, 
outpatient facilities, rehabilitation fa-
cilities, and public health centers; 

(2) The term applicant means an ap-
plicant for, or recipient of, a grant, a 
loan guarantee or a loan under the Act; 

(3) Fiscal year means the fiscal year 
of the applicant; 

(4) The term operating costs means the 
actual operating costs of the applicant 
for a fiscal year as determined in ac-
cordance with cost determination prin-
ciples and requirements under title 
XVIII of the Social Security Act (42 
U.S.C. 1395): Provided, That such ‘‘op-
erating costs’’ shall be determined for 
the applicant’s entire facility and for 
all patients regardless of the source of 
payment for such care: And provided 
further, That in determining such oper-
ating costs there shall be deducted the 
amount of all actual or estimated re-
imbursements, as applicable, for serv-
ices received or to be received pursuant 
to title XVIII and XIX of the Social Se-
curity Act (42 U.S.C. 1395 and 1936); 

(5) The term reasonable cost means 
the cost of providing services to a spe-
cific patient determined in accordance 
with the cost determination principles 
and requirements under title XVIII of 
the Social Security Act (42 U.S.C. 1395) 
and subpart D of the regulations there-
under (20 CFR part 405, 1 part 401 et 
seq.);

(6) The term uncompensated services 
means services which are made avail-
able to persons unable to pay therefor 
without charge or at a charge which is 
less than the reasonable cost of such 
services. The level of such services is 
measured by the difference between the 
amount charged such persons for such 
services and the reasonable cost there-
of; 

(7) Reasonable volume of services to per-
sons unable to pay therefor means a 
level of uncompensated services which 
meets a need for such services in the 
area served by an applicant and which 
is within the financial ability of such 
applicant to provide. 

(c) Assurance. (1) Before an applica-
tion under this part is recommended by 
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a State agency to the Secretary for ap-
proval, the State agency shall obtain 
an assurance from the applicant that 
there will be made available in the fa-
cility or portion thereof to be con-
structed or modernized a reasonable 
volume of services to persons unable to 
pay therefor. The requirement of an as-
surance from an applicant shall be 
waived if the applicant demonstrates 
to the satisfaction of the State agency, 
subject to subsequent approval by the 
Secretary, that such a requirement is 
not feasible from a financial viewpoint. 

(2) Prior to recommending that such 
requirement be waived, the State agen-
cy shall publish in a newspaper of gen-
eral circulation in the area served by 
the applicant a notice of the request 
for such waiver and invite public com-
ment thereon, allowing not less than 30 
days therefor. All comments received 
shall be available for public inspection, 
and shall be considered by the State 
agency in arriving at its recommenda-
tion. Notice of the determination on 
the request for waiver shall be given to 
all interested persons and to the public 
before the approval of the Secretary is 
sought. 

(d) Presumptive compliance guideline. 
An applicant which, for a fiscal year, 
(1) budgets for the support of, and 
makes available on request, uncompen-
sated services at a level not less than 
the lesser of 3 percent of operating 
costs or 10 percent of all Federal assist-
ance provided to or on behalf of the ap-
plicant under the Act, or (2) certifies 
that it will not exclude any person 
from admission on the ground that 
such person is unable to pay for needed 
services and that it will make avail-
able to each person so admitted serv-
ices provided by the facility without 
charge or at a charge below reasonable 
cost which does not exceed any such 
person’s ability to pay therefor as de-
termined in accordance with criteria 
established pursuant to paragraph (g), 
shall be deemed in presumptive compli-
ance with its assurance. In the case of 
a loan guarantee with interest subsidy 
or a direct loan guarantee be sold by 
the Secretary with an interest subsidy, 
the amount of Federal assistance shall 
include the total amount of the inter-
est subsidy which the Secretary is, or 
will be, obligated to pay over the full 

life of the loan, as well as any other 
payments which the Secretary makes 
on behalf of the applicant in connec-
tion with the loan guarantee or the di-
rect loan which has been sold. 

(e) Compliance reports. (1) Each appli-
cant shall, not later than 120 days after 
the end of a fiscal year, unless a longer 
period is approved by the State agency 
for good cause shown, file with the 
State agency a copy of its annual 
statement for such year as required by 
section 646 of the Act and § 53.128(q), 
which shall set forth its operating 
costs. 

(2) With respect to each fiscal year 
for which a level of uncompensated 
services has been established in accord-
ance with this section, the annual 
statement shall also set forth the 
amount of uncompensated services pro-
vided in such year. 

(i) The provision of a level of uncom-
pensated services in such year which 
equals or exceeds the level established 
pursuant to paragraph (h) of this sec-
tion for such year shall constitute 
compliance with the assurance. 

(ii) If the level of services provided 
was less than the level of uncompen-
sated services established pursuant to 
paragraph (h) of this section, the appli-
cant shall submit with such statement: 
A justification therefor, showing that 
the provision of such lower level of un-
compensated services was reasonable 
under the circumstances; and a descrip-
tion of the steps it proposes to take to 
assure the availability and utilization 
of the level of uncompensated services 
to be established for the current fiscal 
year, which shall include an affirma-
tive action plan, utilizing press re-
leases or other appropriate means as 
the facility may desire to bring to the 
attention of the public the availability 
of such uncompensated services and 
the conditions of eligibility therefor. 

(3) Each applicant shall file with its 
annual statement a copy of that por-
tion of its adopted budget for the cur-
rent fiscal year relating to the support 
of uncompensated services in such 
year. Such budget for uncompensated 
services shall be based on the operating 
costs of the applicant for the preceding 
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fiscal year and shall give due cog-
nizance to probable increases in oper-
ating costs. Except in the case of a cer-
tification pursuant to paragraph (d)(2) 
of this section, if the budget statement 
does not conform to the presumptive 
compliance guideline, the applicant 
shall submit with its statement. 

(i) A justification therefor, showing 
that such lower level of uncompensated 
services is reasonable under the cir-
cumstances, and 

(ii) A plan to increase such uncom-
pensated services to meet the presump-
tive compliance guideline or such other 
level of uncompensated services as may 
have been established or as it requests 
the State agency to establish in ac-
cordance with paragraph (h) of this sec-
tion. 

(4) The applicant shall also submit 
such additional reports related to com-
pliance with its assurance as the State 
agency may reasonably require. 

(5) Pending the establishment of a 
level of uncompensated services for 
any fiscal year pursuant to paragraph 
(h) of this section, the applicant shall, 
in such fiscal year, provide a level of 
services which is the higher of 

(i) The level established for the pre-
ceding fiscal year (or if no such level 
has been established for such prior 
year, the level of services provided in 
such year) or 

(ii) The level proposed in its adopted 
budget for the current fiscal year. 

(f) Qualifying services. (1) In deter-
mining the amount of uncompensated 
services provided by an applicant, 
there shall be included only those serv-
ices provided to an individual with re-
spect to whom the applicant has made 
a written determination prior to the 
provision of such services that such in-
dividual is unable to pay therefor 
under the criteria established pursuant 
to 42 CFR 53.111(g), except that: 

(i) Such determination may be made 
after the provision of such services in 
the case of services provided on an 
emergency basis: Provided, That when 
billing is made for such service, such 
billing must be accompanied by sub-
stantially the information required in 
the posted notice under paragraph (i) of 
this section; and 

(ii) Such determination may be made 
after the provision of such services in 

the case of a change in circumstances 
as a result of the illness or injury occa-
sioning such services (e.g., the pa-
tient’s financial condition has changed 
due to a loss of wages resulting from 
the illness) or in case of insurance cov-
erage or other resources being less 
than anticipated or the costs of serv-
ices being greater than anticipated. 
Further, in all cases where such deter-
mination was not made prior to the 
provision of services, such services may 
not be included as uncompensated serv-
ices if any collection effort has been 
made other than the rendering of bills 
permissible in the above exceptions: 
Provided, That such a determination 
may be made at any time if the deter-
mination was hindered or delayed by 
reason of erroneous or incomplete in-
formation furnished by or in behalf of 
the patient. 

(2) There shall be excluded from the 
computation of uncompensated serv-
ices: 

(i) Any amount which the applicant 
has received, or is entitled to receive, 
from a third party insurer or under a 
governmental program; and 

(ii) The reasonable cost of any serv-
ices for which payment in whole or in 
part would be available under a govern-
mental program (e.g., Medicare and 
Medicaid) in which the applicant, al-
though eligible to do so, does not par-
ticipate, but only to the extent of such 
otherwise available payment. 

(g) Persons unable to pay for services. 
(1) The State agency shall set forth in 
its State plan, subject to approval by 
the Secretary, criteria for identifying 
persons unable to pay for services, 
which shall include persons who are 
otherwise self-supporting but unable to 
pay the full charge for needed services. 
Such criteria shall be based on the fol-
lowing or similar factors: 

(i) The health and medical care in-
surance coverage, personal or family 
income, the size of the patient’s fam-
ily, and other financial obligations and 
resources of the patient or the family 
in relation to the reasonable cost of 
the services; 

(ii) Generally recognized standards of 
need such as: 
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(a) The State standard for the medi-
cally needy as determined for the pur-
poses of the Aid for Families with De-
pendent Children program; 

(b) The current Social Security Ad-
ministration poverty income level; 

(c) The current Office of Economic 
Opportunity Income Poverty Guide-
lines applicable in the area; or 

(iii) Any other equivalent measures 
which are found by the Secretary to 
provide a reasonable basis for deter-
mining an individual’s ability to pay 
for medical and hospital services. 

(2) A copy of such criteria shall be 
provided by the applicant, upon re-
quest, to any patient or former patient 
of the applicant and to any person 
seeking services from the applicant. 

(3) The State agency shall provide a 
copy of such criteria to any person re-
questing it. 

(h) Level of uncompensated services. (1) 
The State agency shall set forth in its 
State plan procedures for the deter-
mination for each applicant of the 
level of uncompensated services which 
constitutes a reasonable volume of 
services to persons unable to pay there-
for provided that in no event shall the 
level of uncompensated services estab-
lished under this section exceed the 
presumptive compliance guideline. 

(2) The State agency shall for the 
purpose of making such determination, 
review, and evaluate the annual state-
ment, the budget and the related docu-
ments submitted by each applicant 
pursuant to paragraph (e) of this sec-
tion, by applying the following cri-
teria: 

(i) The financial status of the appli-
cant, taking account of income from 
all sources, and its financial ability to 
provide uncompensated services; 

(ii) The nature and quantity of serv-
ices provided by the applicant; 

(iii) The need within the area served 
by the applicant for the provision, 
without charge or at charge which is 
less than reasonable cost, for services 
of the nature provided or to be pro-
vided by the applicant; and 

(iv) The extent and nature of joint or 
cooperative programs with other facili-
ties for the provision of uncompensated 
services, and the extent and nature of 
outreach services directed to the needs 
of underserved areas. 

(3) In accordance with its findings 
made after such review and evaluation, 
the State agency shall, within 60 days 
after receipt of the annual statement 
and related documents required by 
paragraph (e) of this section, for each 
fiscal year of an applicant which begins 
following the expiration of 90 days 
after the effective date of this regula-
tion: 

(i) Establish a level of uncompen-
sated services for each applicant which 
may be equal to or less than the pre-
sumptive compliance guideline: Pro-
vided, That if the State agency deter-
mines, in accordance with paragraph 
(h)(2) of this section, that (a) there is a 
need in the area served by an applicant 
for a level of uncompensated services 
greater than the level proposed in the 
applicant’s budget statement, and (b) 
the applicant is financially able to pro-
vide such greater level of uncompen-
sated services, the State agency shall 
establish such greater level as the level 
applicable to the applicant; and 

(ii) Accept or modify a plan sub-
mitted pursuant to paragraph (e) of 
this section. 

(4) The State agency shall notify the 
applicant in writing of the level of un-
compensated services which it has es-
tablished for the applicant for the fis-
cal year. At the time of notifying the 
applicant, the State agency shall also 
publish as a public notice in a news-
paper of general circulation within the 
community served by the applicant the 
rate that has been established and a 
statement that the documents upon 
which the agency based its determina-
tion are available for public inspection 
at a location and time prescribed. In 
the case of the establishment by the 
State agency of a rate which is less 
than the presumptive compliance 
guideline, such notice shall also in-
clude a statement that persons wishing 
to object to the rate established may 
do so by writing to the State agency 
within 20 days after publication of the 
notice: Provided, That the applicant 
may object to any level established 
which is greater than the level pro-
posed in the applicant’s budget state-
ment. 

(5) In accordance with the provisions 
of paragraph (h)(4) of this section, the 
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applicant or any person or persons re-
siding or located within the area served 
by the applicant, or any organization 
on behalf of such person or persons, 
may submit to the State agency within 
20 days of the publication and sending 
of the notice objections to the rate es-
tablished by the State agency for the 
applicant. Such objections may be sup-
ported in writing by factual informa-
tion and argument. The State agency 
shall give public notice of receipt of 
the objections and shall make the ob-
jections and their supporting docu-
ments available for public inspection 
and comment. It may, if it believes 
that determination of the objections 
will be assisted by oral evidence or by 
oral argument, set a public hearing on 
the objections and shall give notice of 
such hearing to all interested parties 
and to the public. The State agency 
shall within 60 days of the expiration of 
the period within which objections may 
be filed, rule upon the objections in 
writing, stating its reason for sus-
taining or overruling them, in whole or 
in part, and establishing finally the 
rate of uncompensated services either 
the same as, above, or below the rate 
previously established, as may best ac-
cord with all of the evidence on file 
with or heard by the State agency. No-
tice of the final determination shall be 
mailed to all parties who filed objec-
tions or who participated in the pro-
ceedings leading to the redetermina-
tion. 

(6) Within 20 days of receipt of writ-
ten notice of the final determination of 
a State agency after ruling on objec-
tions to the rate established by the 
State agency, the applicant or any 
other interested person or organization 
may submit to the Secretary a written 
request for review of the State agency 
determination. Such review shall be 
made upon the record of the State 
agency determination which shall be 
sustained if supported by substantial 
evidence and is not otherwise arbitrary 
or capricious. If the Secretary or his 
designee determines that the rate es-
tablished by the State agency is unsup-
ported by the evidence in the record or 
is otherwise arbitrary or capricious, 
the Secretary or his designee shall, 
upon the basis of the record or upon 
other evidence or information which is 

before him or which he may obtain, es-
tablish a level of uncompensated serv-
ices which he determines, in accord-
ance with the criteria set out in para-
graph (h)(2) of this section, is appro-
priate. 

(7) The level of uncompensated serv-
ices established for an applicant under 
this section for any fiscal year shall 
constitute a reasonable volume of serv-
ices to persons unable to pay therefor 
with respect to such applicant for such 
fiscal year. 

(i) Posted notice. The applicant shall 
post notice (which shall be multi-
lingual where the applicant serves a 
multilingual community), in substan-
tially the following form, in appro-
priate areas within the facility (admis-
sions, office, emergency department 
and business office) for the purpose of 
informing patients or potential pa-
tients that criteria for eligibility and 
applications are available upon re-
quest: 

NOTICE OF HILL-BURTON OBLIGATION

This hospital (or other facility) is required 
by law to give a a reasonable amount of serv-
ice at no cost or less than full cost to people 
who cannot pay. If you think that you are el-
igible for these services, please contact our 
business office (give office location) and ask 
for assistance. If you are not satisfied with 
the results, you may contact (the State Hill-
Burton agency with address). 

Provided, That an applicant which has se-
lected a presumptive compliance guideline 
under paragraph (d)(1) of this section may, at 
its option, either (1) add to such notice lan-
guage stating that the facility’s obligation is 
limited to a specified dollar volume of un-
compensated services and that if the facility 
has, during a specified period (e.g., year, 
quarter, month), already provided a volume 
of uncompensated services sufficient to sat-
isfy such obligation, any person inquiring 
about such services will be given a written 
statement to that effect which shall also 
state when additional uncompensated serv-
ices will be available; or (2) post an addi-
tional notice stating that the facility’s obli-
gation has been satisfied for the current pe-
riod and stating when additional uncompen-
sated services will be available.

(j) Evaluation and enforcement. The 
State plan shall provide for evaluation 
and enforcement of the assurance in 
accordance with the following require-
ments: 

(1) The State agency shall, 
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(i) At least annually, perform evalua-
tions of the amount of the various 
services provided in each facility with 
respect to which Federal assistance has 
been provided under the Act, to deter-
mine whether such assurance is being 
complied with; and 

(ii) Establish procedures for the in-
vestigation of complaints that such as-
surance is not being complied with. 

(2) Evaluation pursuant to paragraph 
(j)(1) of this section shall be based on 
the annual budget of each facility for 
uncompensated services and on finan-
cial statements of such facilities filed 
pursuant to section 646 of the Act and 
§ 53.128(q), and on such other informa-
tion, including reports of investiga-
tions and hearing decisions, as the 
State agency deems relevant and mate-
rial. 

(3) The State plan shall provide for 
adequate methods of enforcement of 
the assurance, including effective sanc-
tions to be applied against any facility 
which fails to comply with such assur-
ance. Such sanctions may include, but 
need not be limited to, license revoca-
tion, termination of State assistance, 
and court action. 

(k) Reports. (1) The State agency 
shall, not less often than annually, re-
port in writing to the Secretary its 
evaluation of each facility’s compli-
ance with the assurance, the disposi-
tion of each complaint received by the 
State agency, proposed remedial action 
with respect to each facility found by 
the State agency to be not in compli-
ance with the assurance, and the status 
of such remedial action. 

(2) In addition, the State agency 
shall promptly report to the Regional 
Attorney and Regional Health Director 
of the Department of Health and 
Human Services the institution of any 
legal action against a facility or the 
State agency involving compliance 
with the assurance. 

[37 FR 14721, July 22, 1972, as amended at 38 
FR 16354, June 22, 1973; 40 FR 46203, Oct. 6, 
1975]

§ 53.112 Nondiscrimination. 
(a) Before an application is rec-

ommended by a State agency to the 
Secretary for approval, the State agen-
cy shall obtain an assurance from the 
applicant that all portions and services 

of the entire facility for the construc-
tion or modernization of which, or in 
connection with which, aid under the 
Act is sought will be made available 
without discrimination on account of 
creed and no professionally qualified 
person will be discriminated against on 
account of creed with respect to the 
privilege of professional practice in the 
facility. 

(b) Each construction contract is 
subject to the condition that the appli-
cant shall comply with the require-
ments of Executive Order 11246, Sep-
tember 24, 1965 (30 FR 12319), relating to 
nondiscrimination in construction con-
tract employment, and the applicable 
rules, regulations, and procedures pre-
scribed pursuant thereto. 

(c) Attention is called to the require-
ment of title VI of the Civil Rights Act 
of 1964 (42 U.S.C. 2000d; 78 Stat. 252) 
which provides that no person in the 
United States shall, on the ground of 
race, color, or national origin be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any program or ac-
tivity receiving Federal financial as-
sistance. A regulation implementing 
such title VI, applicable to assistance 
under this part for construction and 
modernization of hospitals and medical 
facilities, has been issued by the Sec-
retary of Health and Human Services 
with the approval of the President (45 
CFR part 80). 

[37 FR 182, Jan. 6, 1972, as amended at 39 FR 
31767, Aug. 30, 1974]

§ 53.113 Community service. 
(a) Applicability. The provisions of 

this section apply to every applicant 
which heretofore has given or hereafter 
will give a community service assur-
ance. 

(b) Definitions. As used in this sec-
tion: 

(1) The term community service assur-
ance means an assurance required by 
regulations promulgated pursuant to 
section 603(e)(1) of the Act or the prede-
cessor of that section (section 622(f), 
Public Health Service Act, enacted by 
Pub. L. 79–725, 60 Stat. 1041). 

(2) The term facility has the same 
meaning as is given it in § 53.111(b)(1). 

(3) The term applicant has the same 
meaning as is given it in § 53.111(b)(2). 

VerDate 0ct<09>2002 12:25 Oct 23, 2002 Jkt 197169 PO 00000 Frm 00232 Fmt 8010 Sfmt 8010 Y:\SGML\197169T.XXX 197169T


