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or objects of cultural patrimony in the
possession or control of a museum
would result in a taking of property
without just compensation within the
meaning of the Fifth Amendment of
the United States Constitution, in
which event the custody of the objects
must be as provided under otherwise
applicable law. Nothing in these regu-
lations must prevent a museum or Fed-
eral agency, where otherwise so au-
thorized, or a lineal descendant, Indian
tribe, or Native Hawaiian organization,
from expressly relinquishing title to,
right of possession of, or control over
any human remains, funerary objects,
sacred objects, or objects of cultural
patrimony.

(4) Circumstances where the repatri-
ation is not consistent with other repa-
triation limitations identified in §10.15
of these regulations.

(d) Place and manner of repatriation.
The repatriation of human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony must be ac-
complished by the museum or Federal
agency in consultation with the re-
questing lineal descendants, or cul-
turally affiliated Indian tribe or Native
Hawaiian organization, as appropriate,
to determine the place and manner of
the repatriation.

(e) The museum official or Federal
agency official must inform the recipi-
ents of repatriations of any presently
known treatment of the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony with
pesticides, preservatives, or other sub-
stances that represent a potential haz-
ard to the objects or to persons han-
dling the objects.

(f) Record of repatriation. (1) Museums
and Federal agencies must adopt inter-
nal procedures adequate to perma-
nently document the content and re-
cipients of all repatriations.

(2) The museum official or Federal
agency official, at the request of the
Indian tribe official, may take such
steps as are considered necessary pur-
suant to otherwise applicable law, to
ensure that information of a particu-
larly sensitive nature is not made
available to the general public.

(g) Culturally unidentifiable human re-
mains. If the cultural affiliation of
human remains cannot be established
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pursuant to these regulations, the
human remains must be considered cul-
turally unidentifiable. Museum and
Federal agency officials must report
the inventory information regarding
such human remains in their holdings
to the Departmental Consulting Arche-
ologist who will transmit this informa-
tion to the Review Committee. The Re-
view Committee is responsible for com-
piling an inventory of culturally un-
identifiable human remains in the pos-
session or control of each museum and
Federal agency, and, for recommending
to the Secretary specific actions for
disposition of such human remains.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41294, Aug. 1, 1997]

§10.11 Disposition of culturally wun-
identifiable human remains.
[Reserved]

§10.12 Civil penalties.

(a) The Secretary’s authority to assess
civil penalties. The Secretary is author-
ized by section 9 of the Act to assess
civil penalties on any museum that
fails to comply with the requirements
of the Act. As used in this section,
“failure to comply with requirements
of the Act’ also means failure to com-
ply with applicable portions of the reg-
ulations set forth in this part. As used
in this section ‘“‘you’ refers to the mu-
seum or the museum official des-
ignated responsible for matters related
to implementation of the Act.

(b) Definition of ‘“‘failure to comply’’.
(1) Your museum has failed to comply
with the requirements of the Act if it:

(i) After November 16, 1990, sells or
otherwise transfers human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony in violation
of the Act, including, but not limited
to, an unlawful sale or transfer to any
individual or institution that is not re-
quired to comply with the Act; or

(ii) After November 16, 1993, has not
completed summaries as required by
the Act; or

(iii) After November 16, 1995, or the
date specified in an extension issued by
the Secretary, whichever is later, has
not completed inventories as required
by the Act; or

(iv) After May 16, 1996, or six months
after completion of an inventory under
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an extension issued by the Secretary,
whichever is later, has not notified cul-
turally affiliated Indian tribes and Na-
tive Hawaiian organizations; or

(v) Refuses to repatriate human re-
mains, funerary object, sacred object,
or object of cultural patrimony to a
lineal descendant or culturally affili-
ated Indian tribe or Native Hawaiian
organization pursuant to the require-
ments of the Act; or

(vi) Repatriates human remains, fu-
nerary object, sacred object, or object
of cultural patrimony before publishing
a notice in the FEDERAL REGISTER as
required by the Act.

(2) Each violation will constitute a
separate offense.

(c) How to notify the Secretary of a fail-
ure to comply. (1) Any person may bring
an allegation of failure to comply to
the attention of the Secretary.

(2) The Secretary may take the fol-
lowing steps upon receiving such an al-
legation:

(i) Review the alleged failure to com-
ply;

(ii) Identify the specific provisions of
the Act which allegedly have not been
complied with;

(iii) Determine if the institution of a
civil penalty action is in the public in-
terest in the circumstances; and

(iv) If appropriate, estimate the pro-
posed penalty.

(d) How the Secretary determines the
penalty amount. (1) The penalty amount
will be .25% of your museum’s annual
budget, or $56000, whichever is less, and,
such additional sum as the Secretary
may determine is appropriate after
taking into account:

(i) The archeological, historical, or
commercial value of the human re-
mains, funerary object, sacred object,
or object of cultural patrimony in-
volved including, but not limited to,
consideration of their importance to
performing traditional practices; and

(ii) The damages suffered, both eco-
nomic and non-economic, by the ag-
grieved party or parties including, but
not limited to, the costs of attorney
and expert witness fees, investigations,
and administrative expenses related to
efforts to compel compliance with the
Act; and

(iii) The number of violations that
have occurred.
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(2) An additional penalty of $100 per
day after the date the final administra-
tive decision takes effect if your mu-
seum continues to violate the Act.

(3) The Secretary may reduce the
penalty amount if there is:

(i) A determination that you did not
willfully fail to comply; or

(ii) An agreement by you to mitigate
the violation, including, but not lim-
ited to, payment of restitution to the
aggrieved party or parties; or

(iii) A demonstration of hardship or
inability to pay, provided that this fac-
tor will only apply when you have not
been previously found to have failed to
comply with the regulations in this
part; or

(iv) A determination that the pro-
posed penalty would constitute exces-
sive punishment under the cir-
cumstances.

(e) How the Secretary notifies you of a
failure to comply. (1) If the allegations
are verified, the Secretary serves you
with a notice of failure to comply ei-
ther by personal delivery or by reg-
istered or certified mail (return receipt
requested). The notice includes:

(1) A concise statement of the facts
believed to show a failure to comply;

(ii) A specific reference to the provi-
sions of the Act and/or the regulations
in this part that you have allegedly not
complied with;

(iii) The amount of the proposed pen-
alty, including any initial proposal to
mitigate or remit where appropriate,
or a statement that the Secretary will
serve notice of a proposed penalty
amount after ascertaining the damages
associated with the alleged failure to
comply; and

(iv) Notification of the right to file a
petition for relief as provided in this
section below, or to await the Sec-
retary’s notice of assessment and to re-
quest a hearing. The notice will also
inform you of your right to seek judi-
cial review of any final administrative
decision assessing a civil penalty.

(2) The Secretary also sends a copy of
the notice of failure to comply to:

(i) Any lineal descendant of a known
Native American individual whose
human remains or cultural items are in
question; and

(ii) Any Indian tribes or Native Ha-
waiian organizations that are, or are
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likely to be, culturally affiliated with
the human remains or cultural items
in question.

(f) Actions you may take upon receipt of
a notice. If you are served with a notice
of failure to comply, you may: (1) Seek
informal discussions with the Sec-
retary;

(2) File a petition for relief. You may
file a petition for relief with the Sec-
retary within 45 calendar days of re-
ceiving the notice of failure to comply
(or of a proposed penalty amount, if
later). Your petition for relief may re-
quest the Secretary to assess no pen-
alty or to reduce the amount. Your pe-
tition must be in writing and signed by
an official authorized to sign such doc-
uments. Your petition must set forth
in full the legal or factual basis for the
requested relief.

(3) Take no action and await the Sec-
retary’s notice of assessment; or

(4) Accept in writing or by payment
the proposed penalty, or any mitiga-
tion or remission offered in the notice.
If you accept the proposed penalty or
mitigation or remission, you waive the
notice of assessment and the right to
request a hearing.

(g) How the Secretary assesses the pen-
alty. (1) The Secretary assesses the
civil penalty when the period for filing
a petition for relief expires, or upon
completing the review of any petition
filed, or upon completing informal dis-
cussions, whichever is later.

(2) The Secretary considers all avail-
able information, including informa-
tion provided during the process of as-
sessing civil penalties or furnished
upon further request by the Secretary.

(3) If the facts warrant a conclusion
that you have not failed to comply, the
Secretary notifies you that you will
have no penalty assessed.

(4) If the facts warrant a conclusion
that you have failed to comply, the
Secretary may determine a penalty ac-
cording to the standards in paragraph
(d) of this section.

(5) The Secretary notifies you of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mail (return receipt requested). The
notice of assessment includes:
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(i) The facts and conclusions from
which the Secretary determined that
you have failed to comply;

(ii) The basis for determining the
penalty amount assessed and/or any
offer to mitigate or remit the penalty;
and

(iii) Notification of the right to re-
quest a hearing, including the proce-
dures to follow, and to seek judicial re-
view of any final administrative deci-
sion assessing a civil penalty.

(h) How you request a hearing. (1) You
may file a written, dated request for a
hearing on a notice of assessment with
the Hearings Division, Office of Hear-
ings and Appeals, U.S. Department of
the Interior, 801 North Quincy Street,
Arlington, Virginia 22203-1923. You
must enclose a copy of the notice of
failure to comply and a copy of the no-
tice of assessment. Your request must
state the relief sought, the basis for
challenging the facts used as the basis
for determining the failure to comply
and fixing the assessment, and your
preference as to the place and date for
a hearing. You must serve a copy of the
request upon the Solicitor of the De-
partment of the Interior personally or
by registered or certified mail (return
receipt requested) at the address speci-
fied in the notice of assessment. Hear-
ings will take place following proce-
dures set forth in 43 CFR part 4, sub-
parts A and B.

(2) Your failure to file a written re-
quest for a hearing within 45 days of
the date of service of a notice of assess-
ment waives your right to a hearing.

(i) Hearing appearance and practice. (1)
Upon receiving a request for a hearing,
the Hearings Division assigns an ad-
ministrative law judge to the -case,
gives notice of assignment promptly to
the parties, and files all pleadings, pa-
pers, and other documents in the pro-
ceeding directly with the administra-
tive law judge, with copies served on
the opposing party.

(2) Subject to the provisions of 43
CFR 1.3, you may appear by represent-
ative, or by counsel, and may partici-
pate fully in those proceedings. If you
fail to appear and the administrative
law judge determines this failure is
without good cause, the administrative
law judge may, in his/her discretion,
determine that this failure waives your
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right to a hearing and consent to the
making of a decision on the record.

(3) Departmental counsel, designated
by the Solicitor of the Department,
represents the Secretary in the pro-
ceedings. Upon notice to the Secretary
of the assignment of an administrative
law judge to the case, this counsel
must enter his/her appearance on be-
half of the Secretary and files all peti-
tions and correspondence exchanges by
the Secretary and the respondent
which become part of the hearing
record. Thereafter, you must serve all
documents for the Secretary to his/her
counsel.

(4) Hearing administration. (i) The
administrative law judge has all pow-
ers accorded by law and necessary to
preside over the parties and the pro-
ceedings and to make decisions under 5
U.S.C. 554-5517.

(ii) The transcript of testimony, the
exhibits, and all papers, documents and
requests filed in the proceedings con-
stitute the record for decision. The ad-
ministrative law judge renders a writ-
ten decision upon the record, which
sets forth his/her findings of fact and
conclusions of law, and the reasons and
basis for them, and an assessment of a
penalty, if any.

(iii) Unless you file a notice of appeal
described in the regulations in this
part, the administrative law judge’s de-
cision constitutes the final administra-
tive determination of the Secretary in
the matter and takes effect 30 calendar
days from this decision.

(iv) In this hearing, the amount of
civil penalty assessed will be deter-
mined in accordance with paragraph (d)
of this section, and will not be limited
by the amount assessed by the Sec-
retary or any offer of mitigation or re-
mission made by the Secretary.

(j) How you appeal a decision. (1) Hi-
ther you or the Secretary may appeal
the decision of an administrative law
judge by filing a ‘‘Notice of Appeal”
with the Director, Office of Hearings
and Appeals, U.S. Department of Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203-1923, within 30 cal-
endar days of the date of the adminis-
trative law judge’s decision. This no-
tice must be accompanied by proof of
service on the administrative law judge
and the opposing party.
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(2) Upon receiving this notice, the Di-
rector, Office of Hearings and Appeals,
appoints an ad hoc appeals board to
hear and decide an appeal. To the ex-
tent they are not inconsistent with the
regulations in this part the provision
of the Department of Hearings and Ap-
peals Procedures in 43 CFR part 4, sub-
parts A, B, and G apply to such appeal
proceedings. The appeal board’s deci-
sion on the appeal must be in writing
and takes effect as the final adminis-
trative determination of the Secretary
on the date it is rendered, unless other-
wise specified in the decision.

(3) You may obtain copies of deci-
sions in civil penalty proceedings insti-
tuted under the Act by sending a re-
quest to the Director, Office of Hear-
ings and Appeals, U.S. Department of
the Interior, 801 North Quincy Street,
Arlington, Virginia 22203-1923. Fees for
this service are established by the Di-
rector of that Office.

(k) The final administrative decision.
(1) When you have been served with a
notice of a failure to comply and have
accepted the penalty as provided in the
regulations in this part, the notice con-
stitutes the final administrative deci-
sion;

(2) When you have been served with a
notice of assessment and have not filed
a timely request for a hearing as pro-
vided in the regulations in this part,
the notice of assessment constitutes
the final administrative decision.

(3) When you have been served with a
notice of assessment and have filed a
timely request for a hearing as pro-
vided in these regulations in this part,
the decision resulting from the hearing
or any applicable administrative ap-
peal from it constitutes the final ad-
ministrative decision.

(1) How you pay the penalty. (1) If you
are assessed a civil penalty, you have
45 calendar days from the date of
issuance of the final administrative de-
cision to make full payment of the pen-
alty assessed to the Secretary, unless
you have filed a timely request for ap-
peal with a court of competent juris-
diction.

(2) If you fail to pay the penalty, the
Secretary may request the Attorney
General to institute a civil action to
collect the penalty in the U.S. District
Court for the district in which your
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museum is located. Where the Sec-
retary is not represented by the Attor-
ney General, the Secretary may start
civil action directly. In these actions,
the validity and amount of the penalty
will not be subject to review by the
court.

(3) Assessing a penalty under this
section is not a waiver by the Sec-
retary of the right to pursue other
available legal or administrative rem-
edies.

[62 FR 1821, Jan. 13, 1997, as amended at 67
FR 4368, Jan. 30, 2002]

§10.13 Future
[Reserved]

applicability.

Subpart D—General

§10.14 Lineal descent and cultural af-
filiation.

(a) General. This section identifies
procedures for determining lineal de-
scent and cultural affiliation between
present-day individuals and Indian
tribes or Native Hawaiian organiza-
tions and human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony in museum or Federal
agency collections or excavated inten-
tionally or discovered inadvertently
from Federal lands. They may also be
used by Indian tribes and Native Ha-
waiian organizations with respect to
tribal lands.

(b) Criteria for determining lineal de-
scent. A lineal descendant is an indi-
vidual tracing his or her ancestry di-
rectly and without interruption by
means of the traditional kinship sys-
tem of the appropriate Indian tribe or
Native Hawaiian organization or by the
common law system of descendence to
a known Native American individual
whose remains, funerary objects, or sa-
cred objects are being requested under
these regulations. This standard re-
quires that the earlier person be identi-
fied as an individual whose descendants
can be traced.

(c) Criteria for determining cultural af-
filiation. Cultural affiliation means a
relationship of shared group identity
that may be reasonably traced histori-
cally or prehistorically between a
present-day Indian tribe or Native Ha-
waiian organization and an identifiable
earlier group. All of the following re-
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quirements must be met to determine
cultural affiliation between a present-
day Indian tribe or Native Hawaiian or-
ganization and the human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony of an ear-
lier group:

(1) Existence of an identifiable
present-day Indian tribe or Native Ha-
waiian organization with standing
under these regulations and the Act;
and

(2) Evidence of the existence of an
identifiable earlier group. Support for
this requirement may include, but is
not necessarily limited to evidence suf-
ficient to:

(i) Establish the identity and cul-
tural characteristics of the earlier
group,

(ii) Document distinct patterns of
material culture manufacture and dis-
tribution methods for the earlier
group, or

(iii) Hstablish the existence of the
earlier group as a biologically distinct
population; and

(3) Evidence of the existence of a
shared group identity that can be rea-
sonably traced between the present-day
Indian tribe or Native Hawaiian orga-
nization and the earlier group. Evi-
dence to support this requirement
must establish that a present-day In-
dian tribe or Native Hawaiian organi-
zation has been identified from pre-
historic or historic times to the
present as descending from the earlier
group.

(d) A finding of cultural affiliation
should be based upon an overall evalua-
tion of the totality of the -cir-
cumstances and evidence pertaining to
the connection between the claimant
and the material being claimed and
should not be precluded solely because
of some gaps in the record.

(e) Evidence. Evidence of a kin or cul-
tural affiliation between a present-day
individual, Indian tribe, or Native Ha-
waiian organization and human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony must
be established by using the following
types of evidence: Geographical, Kin-
ship, biological, archeological, anthro-
pological, linguistic, folklore, oral tra-
dition, historical, or other relevant in-
formation or expert opinion.
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