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(ii) Other data sources identified in
§11.72 of this part;

(iii) Experience of managers or re-
source specialists with the injured re-
source;

(iv) Experience of managers or re-
source specialists who have dealt with
restoration for similar discharges or
releases elsewhere; and

(v) Field and laboratory data from
assessment and control areas as nec-
essary.

(2) The following factors should be
considered when estimating recovery
times:

(i) Ecological succession patterns in
the area;

(ii) Growth or reproductive patterns,
life cycles, and ecological requirements
of biological species involved, includ-
ing their reaction or tolerance to the
oil or hazardous substance involved;

(iii) Bioaccumulation and extent of
oil or hazardous substances in the food
chain;

(iv) Chemical, physical, and biologi-
cal removal rates of the o0il or haz-
ardous substance from the media in-
volved, especially as related to the
local conditions, as well as the nature
of any potential degradation or decom-
position products from the process in-

cluding:

(A) Dispersion, dilution, and vola-
tilization rates in air, sediments,
water, or geologic materials;

(B) Transport rates in air, soil,
water, and sediments;

©) Biological degradation,

depuration, or decomposition rates and
residence times in living materials;

(D) Soil or sediment properties and
adsorption-desorption rates between
soil or sediment components and water
or air;

(E) Soil surface runoff, leaching, and
weathering processes; and

(F) Local weather or climatological
conditions that may affect recovery
rates.

[61 FR 27725, Aug. 1, 1986, as amended at 59
FR 14283, Mar. 25, 1994; 61 FR 20612, May 7,
1996]

§11.80 Damage determination phase—
general.

(a) Requirement. (1) The authorized of-

ficial shall make his damage deter-

mination by estimating the monetary
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damages resulting from the discharge
of oil or release of a hazardous sub-
stance based upon the information pro-
vided in the Quantification phase and
the guidance provided in this Damage
Determination phase.

(2) The Damage Determination phase
consists of §11.80—general; §11.81—Res-
toration and Compensation Determina-
tion Plan; §11.82—alternatives for res-
toration, rehabilitation, replacement,
and/or acquisition of equivalent re-
sources; §11.83—cost estimating and
valuation methodologies; and §11.84—
implementation guidance, of this part.

(b) Purpose. The purpose of the Dam-
age Determination phase is to establish
the amount of money to be sought in
compensation for injuries to natural
resources resulting from a discharge of
oil or release of a hazardous substance.
The measure of damages is the cost of
restoration, rehabilitation, replace-
ment, and/or acquisition of the equiva-
lent of the injured natural resources
and the services those resources pro-
vide. Damages may also include, at the
discretion of the authorized official,
the compensable value of all or a por-
tion of the services lost to the public
for the time period from the discharge
or release until the attainment of the
restoration, rehabilitation, replace-
ment, and/or acquisition of equivalent
of the resources and their services to
baseline.

(c) Steps in the Damage Determination
phase. The authorized official shall de-
velop a Restoration and Compensation
Determination Plan, described in §11.81
of this part. To prepare this Restora-
tion and Compensation Determination
Plan, the authorized official shall de-
velop a reasonable number of possible
alternatives for restoration, rehabilita-
tion, replacement, and/or acquisition of
equivalent resources and select, pursu-
ant to the guidance of §11.82 of this
part, the most appropriate of those al-
ternatives; and identify the cost esti-
mating and valuation methodologies,
described in §11.83 of this part, that
will be used to calculate damages. The
guidance provided in §11.84 of this part
shall be followed in implementing the
cost estimating and valuation meth-
odologies. After public review of the
Restoration and Compensation Deter-
mination Plan, the authorized official
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shall implement the Restoration and
Compensation Determination Plan.

(d) Completion of the Damage Deter-
mination phase. Upon completion of the
Damage Determination phase, the type
B assessment is completed. The results
of the Damage Determination phase
shall be documented in the Report of
Assessment described in §11.90 of this
part.

[69 FR 14283, Mar. 25, 1994]

§11.81 Damage determination phase—
restoration and compensation de-
termination plan.

(a) Requirement. (1) The authorized of-
ficial shall develop a Restoration and
Compensation Determination Plan
that will list a reasonable number of
possible alternatives for restoration,
rehabilitation, replacement, and/or ac-
quisition of equivalent resources and
the related services lost to the public
associated with each; select one of the
alternatives and the actions required
to implement that alternative; give the
rationale for selecting that alternative;
and identify the methodologies that
will be used to determine the costs of
the selected alternative and, at the dis-
cretion of the authorized official, the
compensable value of the services lost
to the public associated with the se-
lected alternative.

(2) The Restoration and Compensa-
tion Determination Plan shall be of
sufficient detail to evaluate the pos-
sible alternatives for the purpose of se-
lecting the appropriate alternative to
use in determining the cost of restora-
tion, rehabilitation, replacement, and/
or acquisition of equivalent resources
for the injured natural resources and
the services those resources provided,
and, where relevant, the compensable
value of the services lost to the public
through the completion of the restora-
tion, rehabilitation, replacement, and/
or acquisition of equivalent resources
and their services to the baseline.

(b) The authorized official shall use
the guidance in §§11.82, 11.83, and 11.84
of this part to develop the Restoration
and Compensation Determination Plan.

(c) The authorized official shall list
the methodologies he expects to use to
determine the costs of all actions con-
sidered within the selected alternative
and, where relevant, the compensable

§11.81

value of the lost services through the
recovery period associated with the se-
lected alternative. The methodologies
to use in determining costs and com-
pensable value are described in §11.83 of
this part.

(d)(1) The Restoration and Compensa-
tion Determination Plan shall be part
of the Assessment Plan developed in
subpart B of this part. If existing data
are not sufficient to develop the Res-
toration and Compensation Determina-
tion Plan at the time that the overall
Assessment Plan is made available for
public review and comment, the Res-
toration and Compensation Determina-
tion Plan may be developed later, after
the completion of the Injury Deter-
mination or Quantification phases.

(2) If the Restoration and Compensa-
tion Determination Plan is prepared
later than the Assessment Plan, it
shall be made available separately for
public review by any identified poten-
tially responsible party, other natural
resource trustees, other affected Fed-
eral or State agencies or Indian tribes,
and any other interested members of
the public for a period of no less than
30 calendar days. Reasonable exten-
sions may be granted as appropriate.

(3) Comments received from any
identified potentially responsible
party, other natural resource trustees,
other affected Federal or State agen-
cies or Indian tribes, or any other in-
terested members of the public, to-
gether with responses to those com-
ments, shall be included as part of the
Report of Assessment, described in
§11.90 of this part.

(4) Appropriate public review of the
plan must be completed before the au-
thorized official performs the meth-
odologies listed in the Restoration and
Compensation Determination Plan.

(e) The Restoration and Compensa-
tion Determination Plan may be ex-
panded to incorporate requirements
from procedures required under other
portions of CERCLA or the CWA or
from other Federal, State, or tribal
laws applicable to restoration, reha-
bilitation, replacement, and/or acquisi-
tion of the equivalent of the injured re-
sources or may be combined with other
plans for related purposes, so long as
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