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§11.92 Post-assessment
toration account.

(a) Disposition of recoveries. (1) All
sums (damage claim and assessment
costs) recovered pursuant to section
107(f) of CERCLA or sections 311(f)(4)
and (5) of the CWA by the Federal gov-
ernment acting as trustee shall be re-
tained by the trustee, without further
appropriation, in a separate account in
the U.S. Treasury.

(2) All sums (damage claim and as-
sessment costs) recovered pursuant to
section 107(f) of CERCLA, or sections
311(f)(4) and (5) of the CWA by a State
government acting as trustee shall ei-
ther:

(i) Be placed in a separate account in
the State treasury; or

(ii) Be placed by the responsible
party or parties in an interest bearing
account payable in trust to the State
agency acting as trustee.

(3) All sums (damage claim and as-
sessment costs) recovered pursuant to
section 107(f) of CERCLA or sections
311(f)(4) and (5) of the CWA by an In-
dian tribe shall either:

(i) Be placed in an account in the
tribal treasury; or

(ii) Be placed by the responsible
party or parties in an interest bearing
account payable in trust to the Indian
tribe.

(b) Adjustments. (1) In establishing
the account pursuant to paragraph (a)
of this section, the calculation of the
expected present value of the damage
amount should be adjusted, as appro-
priate, whenever monies are to be
placed in a non-interest bearing ac-
count. This adjustment should correct
for the anticipated effects of inflation
over the time estimated to complete
expenditures for the restoration, reha-
bilitation, replacement, and/or acquisi-
tion of equivalent resources.

(2) In order to make the adjustment
in paragraph (b)(1) of this section, the
authorized official should adjust the
damage amount by the rate payable on
notes or bonds issued by the United
States Treasury with a maturity date
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that approximates the length of time
estimated to complete expenditures for
the restoration, rehabilitation, re-
placement, and/or acquisition of equiv-
alent resources.

(c) Payments from the account. Monies
that constitute the damage claim
amount shall be paid out of the ac-
count established pursuant to para-
graph (a) of this section only for those
actions described in the Restoration
Plan required by §11.93 of this part.

[63 FR 5176, Feb. 22, 1988, as amended at 59
FR 14287, Mar. 25, 1994]

§11.93 Post-assessment
toration plan.

(a) Upon determination of the
amount of the award of a natural re-
source damage claim as authorized by
section 107(a)(4)(C) of CERCLA, or sec-
tions 311(f)(4) and 311(f)(6) of the CWA,
the authorized official shall prepare a
Restoration Plan as provided in section
111(i) of CERCLA. The plan shall be
based upon the Restoration and Com-
pensation Determination Plan de-
scribed in §§11.81 of this part. The Plan
shall describe how the monies will be
used to address natural resources, spe-
cifically what restoration, rehabilita-
tion, replacement, or acquisition of the
equivalent resources will occur. When
damages for compensable value have
been awarded, the Plan shall also de-
scribe how monies will be used to ad-
dress the services that are lost to the
public until restoration, rehabilitation,
replacement, and/or acquisition of
equivalent resources is completed. The
Restoration Plan shall be prepared in
accordance with the guidance set forth
in §11.81 of this part.

(b) No restoration activities shall be
conducted by Federal agencies that
would incur ongoing expenses in excess
of those that would have been incurred
under baseline conditions and that can-
not be funded by the amount included
in the separate account established
pursuant to §11.92(a) of this part unless
such additional monies are appro-
priated through the normal appropria-
tions process.

(c) Modifications may be made to the
Restoration Plan as become necessary
as the restoration proceeds. Significant
modifications shall be made available
for review by any responsible party,
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