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(e) The grantee’s contracting officer 
may make a nonavailability deter-
mination under § 12.710(d)(4) for a pro-
curement contract awarded under the 
grant or cooperative agreement if— 

(1) The procurement action was con-
ducted by full and open competition; 

(2) The procurement action was pub-
licly advertised; and 

(3) No offer for a domestic end prod-
uct was received; or 

(f) The head of the grantee’s con-
tracting activity or designee may 
make a nonavailability determination 
under § 12.710(d)(4) for any cir-
cumstance other than specified in para-
graph (e) of this section. 

[59 FR 36715, July 19, 1994, as amended at 59 
FR 65500, Dec. 20, 1994; 61 FR 39084, July 26, 
1996; 61 FR 68668, Dec. 30, 1996]

§ 12.715 Evaluating offers. 
(a) Unless the head of the grantee or-

ganization or a designee at a level no 
lower than the grantee’s designated 
awarding official determines otherwise, 
the offered price of a domestic end 
product is unreasonable when the low-
est acceptable domestic offer exceeds 
the lowest acceptable foreign offer (see 
§ 12.705), inclusive of duty, by— 

(1) More than 6 percent, if the domes-
tic offer is from a large business that is 
not a labor surplus area concern; or 

(2) More than 12 percent, if the do-
mestic offer is from a small business 
concern or any labor surplus area con-
cern. 

(b) The evaluation in paragraph (a) of 
this section shall be applied on an 
item-by-item basis or to any group of 
items on which award may be made as 
specifically provided by the solicita-
tion. 

(c) If an award of more than $250,000 
would be made to a domestic concern if 
the 12-percent factor were applied, but 
not if the 6-percent factor were applied, 
the head of the grantee organization or 
a designee at a level no lower than the 
grantee’s designated awarding official 
shall decide whether award to the do-
mestic concern would involve unrea-
sonable cost.

§ 12.720 Excepted articles, materials, 
and supplies. 

(a) As indicated in the Federal Acqui-
sition Regulation (FAR), one or more 

agencies have determined that the arti-
cles, materials, and supplies on the list 
referred to in paragraph (b) of this sec-
tion are not mined, produced, or manu-
factured in the United States in suffi-
cient and reasonably available com-
mercial quantities of a satisfactory 
quality. This referenced list in para-
graph (b) of this section is furnished for 
information only; an article, material 
or supply listed therein may be treated 
as domestic only when the head of the 
grantee organization or a designee at a 
level no lower than the grantee’s des-
ignated awarding official has made a 
determination that it is not mined, 
produced, or manufactured in the 
United States in sufficient and reason-
ably available quantities of a satisfac-
tory quality. 

(b) Refer to the current list of ex-
cepted articles, materials, and supplies 
in FAR 25.108 (48 CFR 25.108).

§ 12.725 Solicitation provisions and 
contract clause. 

(a) When quotations are obtained 
orally, vendors shall be informed that 
only domestic end products, other than 
end products excepted on a blanket or 
individual basis (see § 12.720), shall be 
acceptable, unless the price for an of-
fered domestic end product is unrea-
sonable (see § 12.715). 

(b) The grantee awarding officer shall 
insert the clause at § 12.730, Buy Amer-
ican Act—Supplies, in solicitations for 
procurement contracts awarded under 
the grant or cooperative agreement for 
the purchase of supplies, or for services 
involving the furnishing of supplies, for 
use within the United States.

§ 12.730 Buy American Act—Supplies. 

As prescribed in § 12.725, insert the 
following clause: 

BUY AMERICAN ACT—SUPPLIES

(a) The Buy American Act (41 U.S.C. 10) 
provides that the Government give pref-
erence to domestic end products. 

Components, as used in this clause, means 
those articles, materials, and supplies incor-
porated directly into the end products. 

Domestic end product, as used in this clause, 
means an unmanufactured end product 
mined or produced in the United States, if 
the cost of its components mined, produced,
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or manufactured in the United States ex-
ceeds 50 percent of the cost of all its compo-
nents. Components of foreign origin of the 
same class or kind as the products referred 
to in paragraphs (b)(2) or (3) of this clause 
shall be treated as domestic. 

End products, as used in this clause, means 
those articles, materials, and supplies to be 
acquired for public use under this contract. 

(b) The contractor shall deliver only do-
mestic end products, except those— 

(1) For use outside the United States; 
(2) That the Government determines are 

not mined, produced, or manufactured in the 
United States in sufficient and reasonably 
available commercial quantities of a satis-
factory quality; 

(3) For which the head of the grantee orga-
nization or a designee at a level no lower 
than the grantee’s designated awarding offi-
cial determines that domestic preference 
would be inconsistent with the public inter-
est; or 

(4) For which the head of the grantee orga-
nization or a designee at a level no lower 
than the grantee’s designated awarding offi-
cial determines the cost to be unreasonable 
(see § 12.715).

(End of clause)

BUY AMERICAN ACT—CONSTRUCTION 
MATERIALS

§ 12.800 Scope. 
This subpart implements the Buy 

American Act (41 U.S.C. 10). It applies 
to procurement contracts awarded 
under a grant or cooperative agree-
ment for the construction, alteration, 
or repair of any public building or pub-
lic work in the United States.

§ 12.805 Definitions. 
Components, as used in this subpart, 

means those articles, materials, and 
supplies incorporated directly into con-
struction materials. 

Construction, as used in this subpart, 
means construction, alteration, or re-
pair of any public building or public 
work in the United States. 

Construction materials, as used in this 
subpart, means an article, material, 
and supply brought to the construction 
site for incorporation into the building 
or work. 

Construction material also includes 
an item brought to the site pre-assem-
bled from articles, materials, and sup-
plies. However, emergency life safety 
systems, such as emergency lighting, 
fire alarm, and audio evacuation sys-

tems, which are discrete systems incor-
porated into a public building or work 
and which are produced as a complete 
system, shall be evaluated as a single 
and distinct construction material re-
gardless of when or how the individual 
parts or components of such systems 
are delivered to the construction site. 

Domestic construction material, as used 
in this section, means: (a) An unmanu-
factured construction material mined 
or produced in the United States, or (b) 
a construction material manufactured 
in the United States, if the cost of its 
components mined, produced, or manu-
factured in the United States exceeds 
50 percent of the cost of all its compo-
nents. (In determining whether a con-
struction material is domestic, only 
the construction material and its com-
ponents shall be considered.) The cost 
of each component includes transpor-
tation costs to the place of incorpora-
tion into the construction material and 
any applicable duty (whether or not a 
duty-free entry certificate is issued). 
Components of foreign origin of the 
same class or kind for which deter-
minations have been made in accord-
ance with § 12.810(a)(3) are treated as 
domestic. 

Foreign construction material, as used 
in this section, means as construction 
material other than a domestic con-
struction material. 

United States (see § 12.705).

§ 12.810 Policy. 
(a) The Buy American Act requires 

that only domestic construction mate-
rials be used in construction in the 
United States, except when— 

(1) The cost would be unreasonable as 
determined in accordance with § 12.815; 

(2) The head of the grantee organiza-
tion or a designee at a level no lower 
than the grantee’s designated awarding 
official determines that use of a par-
ticular domestic construction material 
would be impracticable; or 

(3) The head of the grantee organiza-
tion or a designee at a level no lower 
than the grantee’s designated awarding 
official determines the construction 
material is not mined, produced, or 
manufactured in the United States in 
sufficient and reasonably available 
commercial quantities of a satisfactory 
quality (see § 12.720).
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