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Provided, further, That nothing in this act 
shall be construed as affecting or intended to 
affect or in any way interfere with or modify 
the laws of the States which lie wholly or in 
part westward of the ninety-eighth meridian 
relating to the ownership, control, appro-
priation, use, and distribution of ground or 
surface waters within any unpatented min-
ing claim. 

Except to the extent required for the min-
ing claimant’s prospecting, mining or proc-
essing operations and uses reasonably inci-
dent thereto, or for the construction of 
buildings or structures in connection there-
with, or to provide clearance for such oper-
ations or uses, or to the extent authorized by 
the United States, no claimant of any min-
ing claim hereafter located under the mining 
laws of the United States shall, prior to 
issuance of patent therefor, sever, remove, or 
use any vegetative or other surface resources 
thereof which are subject to management or 
disposition by the United States under the 
preceding subsection (b). Any severance or 
removal of timber which is permitted under 
the exceptions of the preceding sentence, 
other than severance or removal to provide 
clearance, shall be in accordance with sound 
principles of forest management.

(b) The locator of an unpatented min-
ing claim subject to the Act is limited 
in his use of the claim to those uses 
specified in the act, namely 
prospecting, mining, or processing op-
erations and uses reasonably incident 
thereto. He is forbidden to use it for 
any other purpose such, for example, as 
for filling stations, curio shops, cafes, 
tourist, or fishing and hunting camps. 
Except as such interference may result 
from uses permitted under the act, the 
locator of an unpatented mining claim 
subject to the act may not interfere 
with the right of the United States to 
manage the vegetative and other sur-
face resources of the land, or use it so 
as to block access to or egress from ad-
jacent public land, or use Federal tim-
ber for purposes other than those per-
mitted under the act, or block access 
to water needed in grazing use of the 
national forests or other public lands, 
or block access to recreational areas, 
or prevent agents of the Federal Gov-
ernment from crossing the locator’s 
claim in order to reach adjacent land 
for purposes of managing wild-game 
habitat or improving fishing streams 
so as to thwart the public harvest and 
proper management of fish and game 
resources on the public lands generally, 
both on located and on adjacent lands. 

(c) Mining claims located prior to the 
date of the act will be subject to the 
Act where determination has been 
made pursuant to section 5 of the Act, 
that the locator’s surface rights are 
limited as provided in section 4 of the 
Act, or where the owners have waived 
and relinquished all rights under sec-
tion 6 of the Act, which are contrary to 
or in conflict with the limitations and 
restrictions specified as to hereafter lo-
cated unpatented mining claims in sec-
tion 4 of the Act. See § 3714.3 as to ef-
fect on existing rights. 

(d) On mining claims subject to the 
provisions of the Act, timber may be 
used by the claimants only for the pur-
poses permitted under the Act, and, ex-
cept where timber is removed to pro-
vide clearance for operations or uses 
permitted under the Act, such timber 
must be cut in accordance with sound 
principles of forest management. When 
timber on a mining claim is disposed of 
by the Government subsequent to the 
location of the claim, free use of tim-
ber by the mining claimant of like 
kind and quantity from the nearest 
timber administered by the disposing 
agency is provided for, but only when 
and to the extent that is required for 
their mining operations and only in 
kind and quantity substantially equiv-
alent to the timber removed from the 
claim by the Government. Any such 
timber may be cut and removed only 
under the rules and regulations of the 
administering agency. Regulations 
governing applications and issuance of 
permits for the use of such timber on 
public lands administered by the Bu-
reau of Land Management are con-
tained in part 5510 of this chapter.

§ 3712.2 Publication of notice.

§ 3712.2–1 Request for publication of 
notice to mining claimant. 

(a) The Act in the first paragraph of 
section 5(a) provides as follows:

The head of a Federal department or agen-
cy which has the responsibility for admin-
istering surface resources of any lands be-
longing to the United States may file as to 
such lands in the office of the Secretary of 
the Interior, or in such office as the Sec-
retary of the Interior may designate, a re-
quest for publication of notice to mining 
claimants, for determination of surface 
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rights, which request shall contain a descrip-
tion of the lands covered thereby, showing 
the section or sections of the public land sur-
veys which embrace the lands covered by 
such request, or if such lands are 
unsurveyed, either the section or sections 
which would probably embrace such lands 
when the public land surveys are extended to 
such lands or a tie by courses and distances 
to an approved United States mineral monu-
ment. 

The ‘‘request for publication of notice to 
mining claimants’’ authorized to be filed by 
the above-quoted portion of the act can be 
filed by the Federal department or agency 
which has the responsibility for admin-
istering surface resources of the lands to 
which the requested notice would relate. It 
must describe the land covered by the re-
quest by section, township, range, and me-
ridian or, if the land is unsurveyed, either 
the section or sections which would probably 
embrace such lands when the public land sur-
veys are extended to such lands, or by a 
metes and bounds description of such area 
with a tie to a United States mineral monu-
ment.

(b) A request for publication of notice 
under this subsection shall be filed 
with the proper office of the Bureau of 
Land Management. No request for pub-
lication may include lands in more 
than one district.

§ 3712.2–2 Evidence necessary to sup-
port a request for publication. 

(a) The second and third paragraphs 
of section 5(a) of the Act provide in de-
tail for the filing by the head of a Fed-
eral department or agency of certain 
evidence in support of the request for 
publication of the notice referred to in 
§ 3712.2–1 as follows:

The filing of such request for publication 
shall be accompanied by an affidavit or affi-
davits of a person or persons over twenty-one 
years of age setting forth that the affiant or 
affiants have examined the lands involved in 
a reasonable effort to ascertain whether any 
person or persons were in actual possession 
of or engaged in the working of such lands or 
any part thereof, and, if no person or persons 
were found to be in actual possession of or 
engaged in the working of said lands or any 
part thereof, on the date of such examina-
tion, setting forth such fact, or, if any person 
or persons were so found to be in actual pos-
session or engaged in such working on the 
date of such examination, setting forth the 
name and address of each such person, unless 
affiant shall have been unable through rea-
sonable inquiry to obtain information as to 
the name and address of any such person, in 

which event the affidavit shall set forth fully 
the nature and results of such inquiry. 

The filing of such request for publication 
shall also be accompanied by the certificate 
of a title or abstract company, or of a title 
abstractor, or of an attorney, based upon 
such company’s abstractor’s or attorney’s 
examination of those instruments which are 
shown by the tract indexes in the county of-
fice of record as affecting the lands described 
in said request, setting forth the name of 
any person disclosed by said instruments to 
have an interest in said lands under any 
unpatented mining claim heretofore located, 
together with the address of such person if 
such address is disclosed by such instru-
ments of record. ‘‘Tract indexes’’ as used 
herein shall mean those indexes, if any, as to 
surveyed lands identifying instruments as af-
fecting a particular legal subdivision of the 
public land surveys, and as to unsurveyed 
lands identifying instruments as affecting a 
particular probable legal subdivision accord-
ing to a projected extension of the public 
land surveys.

(b) This part of the Act requires the 
filing of an affidavit which may be 
made by any person or persons over 
twenty-one years of age who have ex-
amined the lands. It must show wheth-
er any person or persons were ‘‘in ac-
tual possession of or engaged in the 
working of such lands (the lands de-
scribed in the request for publication of 
notice) or any part thereof’’ and, if 
they were, the name and address of 
each such person must be given if it 
can be learned by reasonable inquiry 
and if it cannot be so learned, the affi-
davit must show in detail what inquiry 
or inquiries were made to obtain each 
such name and address. No definition 
of the terms ‘‘in actual possession’’ or 
‘‘engaged in the working of said lands’’ 
will be attempted here, but the affida-
vits should recite what evidences of oc-
cupancy or workings were found. The 
request for publication must also be ac-
companied by a certificate executed as 
provided in the third paragraph of sec-
tion 5(a) and containing the informa-
tion required by that paragraph to be 
furnished. If there are no tract indexes, 
as defined in the Act, in the county of-
fice of record affecting the lands de-
scribed in the request for publication, a 
certificate executed as provided in the 
said third paragraph of section 5(a) to 
that effect must be furnished.
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