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(iii) Regulating or auditing private or 
other non-Federal enterprises, or 

(iv) Other activities where the deci-
sion or action would have an economic 
impact on the interest of any non-Fed-
eral enterprise. 

(2) Incumbents of any other positions 
designated by the head of the principal 
operating component, or by the Assist-
ant Secretary for Management and 
Budget for the Office of the Secretary, 
to report employment and financial in-
terests in order to protect the integrity 
of the Government and to avoid pos-
sible conflicts of interest. The designa-
tion of any such positions below the 
GS–13 grade must be approved by the 
Office of Personnel Management. 

(3) All experts, consultants, or advi-
sory committee members who are not 
required to submit a public financial 
disclosure report in accordance with 
the Ethics in Government Act except: 

(i) Doctors, dentists and allied med-
ical specialists performing services for, 
or consulted as to the diagnosis or 
treatment of, individual patients; or 

(ii) Veterinarians performing services 
for or consulted as to care and service 
to animals. 

(b) Filing dates. (1) Experts, consult-
ants, and advisory committee members 
shall file a confidential Statement of 
Employment and Financial Interest no 
later than the date employment com-
mences and shall file supplemental 
statements as necessary to keep all in-
formation submitted current and accu-
rate. 

(2) Other individuals covered by 
§ 73.735–902 (a) of this subpart shall: 

(i) File a confidential statement no 
later than 30 days after assuming a 
covered position unless the employee, 
within 30 days before assuming the po-
sition, left another covered position in 
HHS that is included in § 73.735–901(a) 
or § 73.735–902(a) of this subpart; and 

(ii) Report changes in or additions to 
the information in the statement as of 
June 30 of each calendar year, or a dif-
ferent date set by employee’s compo-
nent with authorization by the Office 
of Personnel Management. 

(c) Submission and review of financial 
statements. (1) Heads of principal oper-
ating components, the Assistant Sec-
retary for Management and Budget, 
and principal regional officials for em-

ployees under their appointing author-
ity shall establish procedures to ensure 
that financial statements from covered 
employees are received and updated on 
a timely basis and are referred to the 
appropriate reviewing officials for re-
view and certification. (See § 73.735–202 
(e)(1)). 

(2) The reviewing official shall review 
statements to determine whether con-
flicts of interest or apparent conflicts 
might arise from the activities re-
ported thereon. If the review discloses 
no conflict or apparent conflict, the re-
viewing official shall certify the state-
ment with his or her signature. Action 
to take if the individual is not in com-
pliance with applicable laws and regu-
lations is discussed in § 73.735–903 and 
§ 73.735–904.

§ 73.735–903 Action if conflicts of inter-
est or possible conflicts are noted. 

(a) If after reviewing a financial dis-
closure report or a financial interest 
statement, a reviewing official believes 
that additional information is needed, 
he or she shall tell the individual sub-
mitting such report what additional in-
formation is required and the time by 
which it must be submitted. 

(b) If the reviewing official is of the 
opinion that, on the basis of informa-
tion submitted, the reporting indi-
vidual is not in compliance with appli-
cable laws and regulations, he or she 
shall notify the individual, afford him 
or her a reasonable opportunity for a 
written or oral response, and after con-
sideration of such response, determine 
whether or not the individual is in 
compliance. 

(c) If the reviewing official deter-
mines that an individual is not in com-
pliance with applicable laws and regu-
lations, he or she shall notify the indi-
vidual of that determination in writing 
and, after an opportunity for personal 
consultation, determine and notify the 
individual of the action, including 
those actions set forth in § 73.735–904, 
that would be appropriate to assure 
compliance with such laws and regula-
tions, and the date by which such ac-
tion should be taken. The action re-
quired and the date for taking it shall 
be determined by the nature of the fi-
nancial interest or other relationship, 

VerDate 0ct<09>2002 13:17 Oct 15, 2002 Jkt 197175 PO 00000 Frm 00176 Fmt 8010 Sfmt 8010 Y:\SGML\197175T.XXX 197175T



177

Department of Health and Human Services § 73.735–1001

the particular circumstances of the re-
porting individual (including his or her 
ability to resolve the problem), and 
other factors which the reviewing offi-
cial deems relevant. In no case, how-
ever, should the date be later than 90 
days after the reporting individual is 
notified of the reviewing official’s opin-
ion. 

(d) If steps for assuring compliance 
with applicable laws and regulations 
are not taken by the date set in para-
graph (c) of this section, the matter 
shall be referred to the Department 
Ethics Counselor.

§ 73.735–904 Resolution of apparent or 
actual conflicts of interest. 

(a) Disqualification from partici-
pating in a particular matter or cat-
egory of matters is an appropriate 
method for resolving apparent or ac-
tual conflicts of interest when the in-
terest or activity giving rise to the 
problem: 

(1) Bears a direct or indirect relation-
ship to particular, identifiable duties 
of the employee involved; and 

(2) Is not so substantial as to affect 
or give the appearance of affecting the 
integrity of the services which the 
Government may expect of the em-
ployee. Whenever disqualification is 
employed to resolve an apparent or ac-
tual conflict of interest, the disquali-
fied employee shall sign a written 
statement reflecting the scope of the 
disqualification and the precise nature 
of the conflicting interest or activity. 
The reviewing official shall keep a file 
of all such disqualification statements 
and shall monitor compliance with 
these statements on a regular basis. 

(b) Change of assignment is an appro-
priate method for resolving apparent or 
actual conflicts of interest when the 
interest giving rise to the problem 
bears a direct or indirect relationship 
to particular, identifiable duties of the 
employee involved, and those duties 
constitute a significant portion of the 
employee’s position. 

(c) Waiver under 18 U.S.C. 208(b) is an 
appropriate method for resolving ap-
parent or actual conflicts of interest 
when: 

(1) The employee seeking the waiver 
reported the financial interest that 
bears some relationship to his or her 

official duties, and the reviewing offi-
cial, in consultation with a deputy eth-
ics counselor or the Department Ethics 
Counselor, determines that the finan-
cial interest is not so substantial as to 
be deemed likely to affect the integrity 
of the services which the Government 
may expect from such employee; or 

(2) By general rule or regulation pub-
lished in the FEDERAL REGISTER, the 
Department has exempted the financial 
interest from the requirements of 18 
U.S.C. 208 and this part as being too re-
mote or too inconsequential to affect 
the integrity of the Government offi-
cers’ service. 

(d) A trust containing a financial in-
terest which may give rise to an appar-
ent or actual conflict of interest is an 
appropriate method of resolving such 
conflicts when: 

(1) The trust is qualified under sec-
tion 202(f) of the Ethics in Government 
Act of 1978 (Pub. L. 95–521), as amended, 
and subject to the regulations of the 
Office of Government Ethics; or 

(2) In the opinion of the Depart-
ment’s Ethics Counselor, it is suffi-
ciently independent of the employee 
involved so that the integrity of the 
employee’s services to the Government 
are not compromised. 

(e) Divestiture is an appropriate meth-
od for resolving actual conflicts of in-
terest when the nature of the financial 
interest is such that the conflict of in-
terest cannot be adequately resolved 
by any of the methods set forth in 
paragraphs (a), (b), (c), and (d) of this 
section. 

(f) Terminating an appointment as a 
method for resolving an actual conflict 
of interest should be used only when it 
is clear that no other remedy can be 
found which would be acceptable to 
both the Department and the em-
ployee. Generally, this method will be 
employed only in the most extreme 
cases. Such a termination would be 
subject to adverse action.

Subpart J—Provisions Relating to 
Experts, Consultants and Ad-
visory Committee Members

§ 73.735–1001 Coverage. 
(a) For purposes of this subpart the 

title ‘‘consultant’’ will be used to in-
clude those who are appointed to serve 
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