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computation of Reserve Fund Net In-
come specified in this section for Ves-
sels. The net income after taxes, com-
puted in accordance with GAAP, will
be adjusted as follows:

(1) The depreciation expense applica-
ble to the accounting year shall be
added back.

(2) There shall be subtracted:

(i) An amount equal to the principal
amount of debt required to be paid or
redeemed, and actually paid or re-
deemed by the Company (other than
from the Title XI Reserve Fund) during
the year; and

(if) The principal amount of Obliga-
tions retired or paid (as defined in the
Security Agreement), prepaid or re-
deemed, in excess of the required re-
demptions or payments which may be
used by the Company as a credit
against future required redemptions or
other required payments with respect
to the Obligations.

(d) Deposits. Unless the Company, as
of the close of its accounting year, was
subject to and in compliance with the
financial requirements set forth in
paragraph (b)(2) of this section, the
Company shall make one or more de-
posits to a special joint depository ac-
count with us (the Title Xl Reserve
Fund) to be established pursuant to an
agreement in writing (Depository
Agreement) at the time the first de-
posit is required to be made. The
amount of deposit as to any year, or
period less than a full year, where ap-
plicable, will be determined as follows:

(1) Fifty percent of the Title Xl Re-
serve Fund Net Income, less an amount
equal to 10% of the Company’s total
original equity investment in the Ves-
sel or Vessels, (if the Company is the
owner of the assets), will be deposited
into the Title XI Reserve Fund.

(2) In the case of Shipyard Project,
the shipyard shall make a deposit at
two percent of its net cash flow, as de-
fined by GAAP, and as shown on its au-
dited financial statements.

(3) Any additional amounts that may
be required pursuant to the Security
Agreement or any other agreement in
the documentation to which the Com-
pany is a party.

(4) Any additional amounts that may
be required, pursuant to provisions of
the Security Agreement or any other
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agreement in the documentation to
which the Company is a party.

(5) Irrespective of the Company’s de-
posit requirement, as stated in para-
graphs (d) (1) through (4) of this sec-
tion, the Company will not be required
to make any deposits into the Title XI
Reserve Fund if any of the following
events will have occurred:

(i) The Company will have discharged
the Obligations and related Secretary’s
Note and will have paid other sums se-
cured under the Security Agreement
and Preferred Mortgage;

(ii) All Guarantees with respect to
outstanding Obligations will have ter-
minated pursuant to the provisions of
the Security Agreements, other than
by reason of payment of the Guaran-
tees; or

(iii) The amount in the Title Xl Re-
serve Fund, (including any securities
at market value), is equal to, or in ex-
cess of 50 percent of the principal
amount of outstanding Obligations.

(e) Fund in lieu of Title Xl Reserve
Fund. If the Company has established a
Capital Construction Fund (CCF), pur-
suant to section 607 of the Act, whether
interim or permanent, at any time
when a deposit would otherwise be re-
quired to be made into the Title XI Re-
serve Fund, and the Company elects to
make such deposits to the CCF, the
Company must enter into an agree-
ment, satisfactory to us, providing
that all such deposits of assets therein
will be security (CCF Security
Amount) to the United States in lieu of
the Title Xl Reserve Fund. The deposit
requirements of the Title Xl Reserve
Fund and Financial Agreement will be
deemed satisfied by deposits of equal
amounts in the CCF, and withdrawal of
the CCF Security Amount will be sub-
ject to our prior written consent. If, for
any reason, the CCF terminates prior
to the payment of the Obligations, the
Secretary’s Note and all other amounts
due under or secured by the Security
Agreement or Mortgage, the CCF Secu-
rity Amount will be deposited or rede-
posited in the Title Xl Reserve Fund.

§298.36 Guarantee Fee.

(a) Rates in general. (1) For annual pe-
riods, beginning with the date of the
Security Agreement and prior to the
delivery date of a Vessel or Shipyard
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Project, we shall charge a Guarantee
Fee set at a rate of not less than % of
1 percent and not more than % of 1 per-
cent of the excess of the average prin-
cipal amount of the Obligations esti-
mated to be outstanding during the an-
nual periods covered by said Guarantee
Fee over the average principal amount,
if any, on deposit in the Escrow Fund
during said annual period (Average
Principal Amount of Obligations Out-
standing).

(2) For annual periods beginning with
the delivery date of a Vessel or Ship-
yard Project, the Guarantee Fee shall
be set at an annual rate of not less
than % of 1 percent and not more than
1 percent of the Average Principal
Amount of Obligations Outstanding
during the annual periods covered by
the Guarantee Fee. You will be respon-
sible for payment of the Guarantee
Fee.

(b) Rate calculation. (1) The Guar-
antee Fee rate generally shall vary in-
versely with the ratio of Equity to
Long-Term Debt (Variable Rate) of the
Person who we consider to be the pri-
mary source of credit in the trans-
action (Credit Source), for example,

(i) The long term time charterer
(where the charter hire represents the
source of payment of interest and prin-
cipal with respect to the Obligations),

(ii) The guarantor of the Obligations,

(iii) The Obligor, or

(iv) The bareboat charterer.

(2) Where the Variable Rate is used,
we may make such adjustments to the
computation of Equity and Long-Term
Debt considered necessary to reflect
more accurately the financial condi-
tion of the Credit Source.

(3) We shall base our determination
of Equity and Long-Term Debt on in-
formation contained in forms or state-
ments on file with us prior to the date
on which the Guarantee Fee is to be
paid.

(4) With our consent, you may in-
clude in Equity and exclude from Long-
Term Debt, any subordinated indebted-
ness representing loans from any credit
source.

(5) We may establish a fixed rate or
other method of calculation of the
Guarantee Fee, upon an evaluation of
the aggregate security for the Guaran-
tees.
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(c) Variable Rate prior to Vessel or
Shipyard Project. For annual periods be-
ginning prior to the delivery date of a
Vessel or Shipyard Project being con-
structed, reconstructed, or recondi-
tioned, the Guarantee Fee shall be de-
termined as follows:

(1) If the Equity is less than 15 per-
cent of the Long-Term Debt, the Guar-
antee Fee rate shall be %2 of 1 percent
of the Average Principal Amount of
Obligations Outstanding during the an-
nual period covered by the Guarantee
Fee.

(2) If the Equity is at least 15 percent
of the Long-Term Debt, but less than
the Long-Term Debt, the Guarantee
Fee rate shall be ¥ of 1 percent of the
Average Principal Amount of Obliga-
tions Outstanding during the annual
period covered by the Guarantee Fee.

(3) If the Equity is equal to or ex-
ceeds the Long-Term Debt, the Guar-
antee Fee rate shall be ¥4 of 1 percent
of the Average Principal Amount of
Obligations Outstanding during the an-
nual period covered by the Guarantee
Fee.

(d) Variable Rate after Vessel or Ship-
yard Project delivery or completion. For
annual periods beginning on or after
the Vessel or Shipyard Project delivery
date, the Guarantee Fee shall be deter-
mined as follows:

(1) If the Equity is less than 15 per-
cent of the Long-Term Debt, the Guar-
antee Fee rate shall be 1 percent of the
Average Principal Amount of Obliga-
tions Outstanding during the annual
period covered by the Guarantee Fee.

(2) If the Equity is at least 15 percent
of the Long-Term Debt but less than 60
percent of the Long-Term Debt, the
Guarantee Fee rate shall be ¥ of 1 per-
cent of the Average Principal Amount
of Obligations Outstanding during the
annual period covered by the Guar-
antee Fee.

(3) If the Equity is at least 60 percent
of the Long-Term Debt, but less than
the Long-Term Debt, the Guarantee
Fee rate shall be % of 1 percent of the
Average Principal Amount of Obliga-
tions outstanding during the annual
period covered by the Guarantee Fee.

(4) If the Equity is equal to or ex-
ceeds the Long-Term Debt, the Guar-
antee Fee rate shall be %2 of 1 percent
of the Average Principal Amount of
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Obligations outstanding during the an-
nual period covered by the Guarantee
Fee.

(e) Payment of Guarantee Fee. (1) The
Guarantee Fee covering the full period
of the stated maturity of the Obliga-
tions commencing with the date of the
Security Agreement shall be paid to us
concurrently with the execution and
delivery of said Agreement. The
project’s entire Guarantee Fee pay-
ment shall be made by you to us in an
amount equal to the sum of the present
value of the separate products obtained
by applying the pertinent pre or post
delivery Guarantee Fee rate or rates to
the projected amount of the Average
Principal Amount of Obligations Out-
standing for each year of the stated
maturity of the Obligations. In calcu-
lating the present value used in deter-
mining the amount of the Guarantee
Fee to be paid, we shall use a discount
rate based on information contained in
the President’s most recently sub-
mitted budget.

(2) The Guarantee Fee may be in-
cluded in Actual Cost, is eligible to be
financed, and is non-refundable.

(f) Proration of Guarantee Fee. The
Guarantee Fee shall be prorated where
a Vessel delivery is scheduled to occur
during the annual period with respect
to which payment of said Guarantee
Fee is being made, as follows:

(1) Undelivered Vessel. If the Guar-
antee Fee relates to an undelivered
Vessel, the predelivery rate is applica-
ble to the Average Principal Amount of
Obligations Outstanding for the period
from the date of the Security Agree-
ment to the delivery date, and the de-
livered Vessel rate is applicable for the
balance of the annual period in which
the delivery occurs.

(2) Multiple Vessels. If the Guarantee
Fee relates to more than one Vessel,
the amount of outstanding Obligations
will be allocated to each Vessel in the
manner prescribed in §298.33(d), and an
amount shall be determined for each
Vessel by using the rate that is appli-
cable under paragraph (c) or (d) of this
section. The Guarantee Fee shall be
the aggregate of the amounts cal-
culated for each Vessel.
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§298.37 Examination and audit.

(a)(1) We shall have the right to ex-
amine and audit the books, records (in-
cluding original logs, cargo manifests
and similar records) and books of ac-
count, which pertain directly to the
project, of the Obligor, bareboat
charterer, time charterer or any other
Person who has an agreement with re-
spect to control of, or a financial inter-
est in, a Vessel or Shipyard Project, as
well as records of a Related Party and
domestic agents connected with such
Persons, and shall have full, free and
complete access to these items at all
reasonable times.

(2) We shall have the right to full,
free and complete access, at all reason-
able times, to each Vessel or Shipyard
Project for which Guarantees are in
force.

(3) When a Vessel is in port or under-
going repairs, we may make photo-
static or other copies of any books,
records and other relevant documents
or papers being examined or audited.

(b) The Person in control of the
premises where we conduct the exam-
ination or audit must furnish, without
charge, adequate office space and other
facilities that we reasonably require in
performing the examination, audit or
inspection.

§298.38 Partnership agreements and
limited liability company agree-
ments.

Partnership and limited liability
company agreements must be in form
and substance satisfactory to us prior
to any Guarantee Closing, especially
relating, but not limited to:

(a) Duration of the entity;

(b) Adequate partnership or limited
liability company funding require-
ments and mechanisms;

(c) Dissolution of the entity and
withdrawal of a general partner or
member;

(d) The termination, amendment, or
other modification of the entity with-
out our prior written consent; and

(e) Distribution of funds or ownership
interest.

§298.39 Exemptions.

We may exempt an applicant from
any requirement of this part, unless re-
quired by statute or other regulations,
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